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The Senate met at 9:30 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Today, on Abraham Lincoln’s birth-
day, we remember some of the most
powerful things he said about prayer.
“I have been driven many times to my
knees,” he said, ‘‘by the overwhelming
conviction that I had nowhere to go
but to prayer. My own wisdom and that
of all about me seemed insufficient for
the day.” When asked whether the
Lord was on his side, he responded, ‘I
am not at all concerned about that, for
I know that the Lord is always on the
side of the right. But it is my constant
anxiety and prayer that I—and this na-
tion—should be on the Lord’s side.”

Let us pray. Holy, righteous God, so
often we sense that same longing to be
in profound communion with You be-
cause we need vision, wisdom, and
courage no one else can provide. We
long for our prayers to be an affirma-
tion that we want to be on Your side
rather than an appeal for You to join
our cause. Forgive us when we act like
we have a corner on truth and our
prayers reach no further than the ceil-
ing. In humility, we spread our con-
cerns before You and ask for Your
marching orders and the courage to fol-
low the cadence of Your drumbeat.
Through Him who taught us to pray,
“Your will be done on Earth as it is in
heaven.”” Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader, Senator
NICKLES, is recognized.

Mr. NICKLES. Mr. President, the
Senate pro tempore, thank you very
much.

Senate

THANKING THE CHAPLAIN

Mr. NICKLES. Mr. President, I want
to thank our Chaplain again for a beau-
tiful opening prayer and excellent way
to start a day which I believe is going
to be a beautiful day.

———

SCHEDULE

Mr. NICKLES. Mr. President, this
morning the Senate will be in a
lengthy period of morning business
through the hour of 2 p.m. for a number
of Senators to speak. Following morn-
ing business, the Senate may proceed
to any legislative or executive business
cleared for action. Therefore, votes are
possible during today’s session of the
Senate. As always, announcement will
be made as soon as any rollcall votes
are scheduled. As previously stated by
the majority leader, there will be no
rollcall votes during Friday’s session of
the Senate. I thank all Senators for
their attention.

—————

MORNING BUSINESS

The PRESIDING OFFICER (Mr.
SANTORUM). Under the previous order,
there will now be a period for the
transaction of morning business not to
extend beyond the hour of 2 p.m. with
Senators permitted to speak for not to
exceed 10 minutes each.

Under the previous order, the Sen-
ator from Oklahoma is recognized to
speak for up to 20 minutes.

The Senator from Oklahoma.

Mr. NICKLES. Mr. President, thank
you very much.

—————

HEALTH CARE QUALITY

Mr. NICKLES. Mr. President, I want
to make some statements dealing with
health care. There has been a lot of dis-
cussion on health care and improving
the quality of health care. Some of our
colleagues have introduced legislation
dealing with the quality of health care.

I think that is important. But I think
it is also very important that we actu-
ally improve quality, not improve the
number of regulations.

Today, Mr. President, Americans
enjoy the highest quality of health
care in the world.

In 1993, President Clinton proposed a
plan that would have devastated health
care quality. It would have limited the
amount of health care that Americans
could receive by limiting the amount
of money, whether private or public,
that could be spent on health care serv-
ices. It would require that everyone
have the same one-size-fits-all package
of health insurance benefits. And it
would have enrolled everyone in man-
aged care plans.

Had President Clinton had his way,
Americans would now be trapped in a
health care system with the efficiency
of the post office and the compassion of
the IRS at Pentagon prices. The Re-
publicans led the fight against Presi-
dent Clinton’s health care plan because
we believe Americans deserve the best.
We believed it then and we believe it
today.

Now President Clinton wants to lead
an assault on private managed care
plans. The man who wanted to put ev-
eryone in an HMO now wants the Gov-
ernment to wage war on HMOs. That is
a pretty dramatic change. But one
thing has not changed: President Clin-
ton still wants Government-run health
care. As he said to the Service Employ-
ees International Union less than 5
months ago regarding his rejected uni-
versal health care program:

If what I tried before won’t work, maybe
we can do it another way. That’s what we’ve
tried to do, a step at a time, until we eventu-
ally finish this.

President Clinton is now attempting
to impose on you his newest attempt at
Government-run health care and mask-
ing his efforts with the name ‘‘qual-
ity.”
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Mr. President, Republicans want only
the highest quality health care. But I
have not seen anything to convince me
that bigger Government, more regula-
tions, and expanded bureaucratic con-
trol is the means to higher quality.

Look at just one example of Govern-
ment-controlled health care: The Medi-
care system. I am a member of the Fi-
nance Committee, the tax-writing com-
mittee of the Senate. We have been
looking at the IRS and its treatment of
taxpayers. There are 12,000 pages that
deal with tax policy. I might mention,
that is about 10 times the size of the
Bible and, unlike the Bible, has no
good news.

Well, there are 12,000 pages dealing
with tax policies. That is a lot. But,
Mr. President, do you know how many
pages govern Medicare? Forty-five
thousand, about four times as much as
we have on tax policy. That comes
from Dr. Robert Waller, the Mayo Clin-
ic, Health Care Leadership Council.
Forty-five thousand pages, yet the sys-
tem is archaic, inefficient, and on the
path of bankruptcy despite astronom-
ical tax increases.

We know many people have believed
they were denied coverage that their
plans were supposed to cover. We rec-
ognize that some individuals fear that
their health care plans will not give
them access to specialists when they
need them. We know that some Ameri-
cans think their health care plans care
more about cost than they do about
quality. These are real fears of unac-
ceptable conditions. We must do better.
I think we can do better.

But the way to do better is not by po-
liticizing health care quality or en-
trusting Government bureaucrats with
policing health insurers. The way to do
better is to emphasize what makes our
system the best in the world—employ-
ers who insist their employees have ac-
cess to the best plans, doctors and hos-
pitals who aspire to excellence, and in-
formed consumers who will not settle
for anything less than the best. Quality
health care cannot be managed and di-
rected from Washington, DC.

Unfortunately, Mr. President, in the
rush to respond to both real and per-
ceived problems in managed care,
members of both parties have intro-
duced comprehensive proposals which
potentially threaten—not enhance—the
quality of health in our health care
system.

Some of my colleagues may ask how
I can make such a statement. You only
have to look back to the end of the
104th Congress to illustrate my point.
A majority of Congress supported an
effort last year to mandate that all in-
surance plans cover 48-hour maternity
stays in hospitals. Many of my col-
leagues on both sides of the aisle felt
that it was socially unacceptable to
discharge newborns and mothers from
the hospital after only 24 hours and
crafted legislation largely around so-
cial opinion.

Many Members felt great about vot-
ing for something positive for women
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and children. However, several months
following the passage of that legisla-
tion an article appeared in the Journal
of the American Medical Association.
And here is what the clinical research-
ers and physicians had to say about
what Congress accomplished.

While the spirit of the current legislation
may be laudable, its content does not solve
the most important problems regarding the
need for early postpartum/postnatal services.

The legislation may give the public a false
sense of security. It may call into question
the reasonableness of relying on legislative
mechanisms to micromanage clinical prac-
tice.

Good clinical judgment, based on careful
consideration of available evidence, suggests
that the difference between a postpartum
stay of 24 hours and a stay of 48 hours is un-
likely to be a critical determinant of new-
born or maternal health outcomes.

In other words, Congress made a nice,
laudable attempt. We said we are going
to mandate 48 hours, but it has had no
appreciable improvement on the qual-
ity of health care.

It appears that our so-called victory
in passing 48 hours may have in fact
done more harm than good in helping
women and newborns. This experience,
and others like it, should have taught
us what not to do. So what should our
guiding principles be? I believe that
there are three.

Whatever the proper role for Govern-
ment in the health care debate, we
must assure that it does not increase
health insurance premiums, reduce the
number of people who have health in-
surance coverage, or create massive
new bureaucracies that will harm
health care quality.

Why are these things important?
Well, let us take a look at cost. We
have a bill pending in Congress—the
Patients Access to Responsible Care
Act—and that is a pretty nice title. It
is one of many that attempts to ad-
dress health care by expanding Govern-
ment control. But a recent study con-
cluded that provisions in that bill
alone would raise premiums by an av-
erage of 23 percent. That was done last
year, 1997, by Milliman and Roberts.

Let us take a look at what that
means. To the average family, that is
an increase of about $1,220 per year.
That is over $100 per month. That is
real money. And I think a lot of fami-
lies cannot afford that.

Cost is a very real issue. We do not
want health care costs and prices to
rise. We already know from the Con-
gressional Budget Office that without
any additional regulations at all, the
growth in private health care pre-
miums will be about 5.5 percent in 1998.
That is up from 3.8 percent in 1997. So
why in the world would we want to do
anything that would accelerate the in-
crease? I do not think we should.

No. 2, we do not want to do anything
that will drive people from health in-
surance.

For a long time we have heard people
beat up employers for not offering
health care to their employees. But
what are the facts? Well, someone
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looked into it and now we know that
more employers than ever are offering
health insurance. The problem is that
employees are choosing not to take ad-
vantage of it because of cost. That
came out from a study in 1997 by Coo-
per and Schone.

A separate study concludes that
every 1 percent increase in private
health insurance premiums results in
400,000 additional uninsured Americans.
That was from a 1997 Lewin study. So,
400,000 additional uninsured Americans
every time health insurance premiums
increase 1 percent in real terms.

Now, wait a minute. If the PARCA
bill—the Patient Access to Responsible
Care Act—is estimated to increase
costs by 23 percent, and every one of
those percentage points equals 400,000
additional uninsured Americans, my
calculations work that out to over 9
million Americans would lose their
health insurance.

Mr. President, we do not want to do
that. That may not be sound science,
but the potential for such an outcome
would be a disaster. It is too big of a
gamble, in my opinion. Higher prices
and more uninsured Americans does
not sound like better health care qual-
ity to me. So let us not do that.

Thirdly, and finally, we want to
make sure that the very best entity is
monitoring the health care industry.
And what are the options?

Many in Congress seem to think the
answer is Government, so let us talk
about Government overseeing health
care. I can think of a few examples of
the government’s bad track record. We
have the Indian health care in New
Mexico and Oklahoma. There is an In-
dian hospital in Oklahoma right now
that provides, I am going to say, pa-
thetic service. And it happens to be
bankrupt. We have had this problem, in
addition to Medicaid and veterans hos-
pitals and on and on and on. I mention
that Government facilities, 100 percent
Government-run facilities, are not the
solution. It is probably some of the
poorest quality of health care, not the
best quality of health care. We want to
improve quality, not reduce quality.

Some of the Nation’s leading health
care facilities today are expressing
their concerns about Government over-
sight. I am thinking of the Mayo Clin-
ic, Baylor Health Care System, and the
Cleveland Clinic. They are all raising
their voices in opposition to more Fed-
eral regulation of health care quality. I
would like to share with my colleagues
a few of their comments. I will ask
unanimous consent that their letters
be printed in the RECORD following my
statement.

Baylor Health Care System—I will
just read a couple of the paragraphs. It
says:

There has been an enormous commitment
on the part of Baylor Health Care System
and providers throughout the country to
evaluate and put in place the processes for
continuous quality improvement. We believe
it must be done at this level. Providers of
care are in the unique position, based on
their personal commitment to the well-being
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of the individual patient, to drive quality
improvement initiatives. Nothing could sti-
fle innovation quicker than external manda-
tory standards.

* * * * *

We strongly believe that the private sector
is heavily committed and working very dili-
gently on continuous quality improvement
and that this will bring about the best out-
come for the patients and communities we
serve.

The Cleveland Clinic—one paragraph
says:

Second, we are already subject to extensive
federal, state and private regulations
through oversight by private payors and ac-
crediting bodies. Adding yet another layer of
regulation will only further complicate mat-
ters, add administrative costs to our organi-
zation, and in all likelihood have little or no
effect on the actual quality of care provided.

Dr. Bob Waller of the Mayo Clinic
has stated:

Quality is a continuous process that must
be woven into the fabric of how we think, act
and feel. Government regulation places a
stake in the ground that freezes in place a
quality standard that may become obsolete
very quickly. The Government simply can-
not react quickly to the changing quality en-
vironment. The goal of quality is to continu-
ously improve patient care—not to achieve
some defined regulatory standard.

On January 28, several organiza-
tions—including the Joint Commission
on Accreditation of Health Care Orga-
nizations, the National Committee for
Quality Insurance and the American
Medical Association—sent a letter to
the President and Republican leader-
ship stating their concern and opposi-
tion to the Federal Government pre-
empting the private sector and cre-
ating new Federal agencies and enti-
ties. Specifically, they said quality
would:

* % * pecome hamstrung by political con-
siderations, with the practical effect of re-
tarding innovation and advance in the field
of accreditation and performance measure-
ment. In our experience, the private sector is
more capable of keeping pace with the rapid
changes in health care delivery and medical
practice that affect quality of care consider-
ations. Therefore, we cannot support pro-
posals that might have the unintended effect
of undermining marketplace incentives for
rigorous accreditation programs and robust
performance measures.

Mr. President, I don’t think the Gov-
ernment is the best caretaker of health
care quality. I'm much more inclined
to trust the independent organizations
like the Joint Commission on Accredi-
tation of Health Care Organizations
and the National Committee for Qual-
ity Insurance. Because the Government
alternatively leaves oversight to the
folks at the Department of Labor and
the Health Care Finance Administra-
tion—who, I might mention, took 10
years to implement a 1987 law estab-
lishing new nursing home standards;
who have not bothered to change the
fire safety standards for hospitals since
1985; and—in a most egregious in-
stance—who are running end-stage
renal disease facilities under Medicare
using 1976 health and safety standards.

I think the answer is plain. We will
not and we must not create massive
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new bureaucracies that will harm
health care quality.

We have a real challenge ahead. We
have to figure out how we can best ad-
dress the very real complaints and con-
cerns of the American people while not
rushing to pass legislation that will ex-
acerbate the problems or create new
problems altogether.

To that end, our majority leader has
instructed me to take a hard, honest
look at issues that affect health care
quality. At his instruction, I have put
together a health care quality task
force to examine the problems in our
current system. Senators ROTH,
CHAFEE, COATS, COLLINS, FRIST,
SANTORUM, HAGEL and myself will be
working together to find real answers
to hard questions.

I know some of my colleagues have
introduced legislation and they have
very good intentions. We want to work
with those colleagues, but again we
want to make sure that we don’t pass
legislation that increases health care
costs, we want to make sure we don’t
pass legislation that will put millions
of people into the uninsured category
for the first time. That would be a real
mistake, and we don’t want to pass leg-
islation that will increase bureaucracy
and reduce quality health care.

Mr. President, we have a big chal-
lenge: We will ask what the real-life
impact of proposals like PARCA and
President Clinton’s Consumer Bill of
Rights has on cost and on coverage.
What will it mean to quality? We will
ask whether Americans, given the
choice, would rather have cutting edge
institutions like Johns Hopkins setting
trends in health care quality or the
folks at the Department of Labor, or
the Health Care Finance Administra-
tion. We will ask whom Americans
should trust to monitor health care
quality. Should the Federal Govern-
ment do it or independent organiza-
tions who have been studying the issue
and setting the pace for many years?

It is incumbent upon us as elected
leaders to address these questions fair-
ly, honestly, openly, and with an eye
toward what is best for the health of a
nation and not what is politically expe-
dient.

Our objective at the very minimum is
to do this: Ensure that Congress in its
haste to do good does not cause an in-
crease in the cost of health insurance,
that we do not pass legislation that
will unintentionally force individuals
to give up their coverage, and we want
to protect consumer quality by ensur-
ing that the best possible caretakers
are monitoring the quality of your
health care, and not bureaucrats at the
Department of Labor or at HCFA.

Mr. President, I want to make some-
thing very clear. This Republican Con-
gress will not hijack the quality of our
Nation’s health care for political gain.
We will, however, thoroughly and
thoughtfully debate this issue and en-
sure that Americans continue to enjoy
the highest quality health care in the
world.
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I ask unanimous consent the letters
previously mentioned be printed in the
RECORD, in addition to a letter that is
signed by the American Medical Ac-
creditation Program, the Joint Com-
mission on Accreditation of Health
Care Organizations, and the National
Committee for Quality Insurance.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

AMERICAN MEDICAL ACCREDITATION
PROGRAM,
January 28, 1998.
Hon. DON NICKLES,
Senate Majority Whip and Assistant Majority
Leader,
Washington, DC.

DEAR MAJORITY WHIP NICKLES: As the na-
tion’s leading independent health care ac-
crediting organizations, we are writing to
recommend an alternative approach to cer-
tain quality oversight provisions contained
both in proposals now before Congress and in
the preliminary recommendations of the
Presidential Advisory Commission on Con-
sumer Protection and Quality in the Health
Care Industry.

First, we would like to commend both this
Congress and the Commission for taking up
the issue of health care quality and con-
sumer protections. Our health care system
continues to undergo dramatic change, and
there is a pressing need to answer the
public’s concerns with better information,
improved oversight, and increased choice.
Critical to these efforts will be enhanced
consumer protections, and all three of our
organizations stand ready to work with this
Congress and the Administration to see that
this happens.

Separate from the issue of consumer rights
and protections, however, is the attempt by
some to preempt private sector accreditation
and performance measurement activities
with proposals that favor the creation of new
federal agencies and entities. Because these
proposed federal agencies and entities would
be charged with establishing minimum cri-
teria for accreditation and core sets of per-
formance measures, we have a keen interest
in their potential outputs. Our basic concern
is that this output will become hamstrung
by political considerations, with the prac-
tical effect of retarding innovation and ad-
vances in the field of accreditation and per-
formance measurement. In our experience,
the private sector is more capable of keeping
pace with the rapid changes in health care
delivery and medical practice that affect
quality of care considerations. Therefore, we
cannot support proposals that might have
the unintended effect of undermining mar-
ketplace incentives for rigorous accredita-
tion programs and robust performance meas-
ures. We believe that the work of accreditors
should be highlighted and encouraged.

As an alternative to these new federal bu-
reaucracies, we are intent on together devel-
oping a comprehensive quality measurement
and reporting strategy that engages con-
sumers and private and public sector pur-
chases; minimizes duplication; and maxi-
mizes the incentives for organizations and
individuals to undergo accreditation and re-
port standardized performance information.
Our organizations have recently engaged in
some noteworthy collaborative efforts such
as the National Patient Safety Foundation;
the Joint NCQA-JCAHO Work Session on
Protecting Patient Confidentiality in a Man-
aged Care Environment; cross-representation
on the AMAP governing body; and coordina-
tion among our respective performance
measurement councils. We intend to build on
these ventures and ones already ongoing
with others to keep excellence in patient
care our number one priority.
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We believe the federal government should
reward high quality health plans and pro-
viders. As the largest purchaser of health
care services, the federal government must
take a leadership role in value-based pur-
chasing. The federal government is already
benefiting from closer coordination with pri-
vate sector accreditation bodies, and the
Balanced Budget Act of 1997 contains provi-
sions for even greater collaboration. How-
ever, in addition to using those private sec-
tor accreditation and performance measure-
ment tools developed by organizations such
as ours, the federal government must pro-
gressively adopt the posture of leading pri-
vate-sector purchasers and insist on high
quality care for the 67 million Medicare and
Medicaid beneficiaries and the 9 million fed-
eral employees, retirees, and their depend-
ents.

We appreciate your consideration, and
stand ready to work with this Congress and
the Commission to build upon the successes
of private sector accreditation without inter-
fering in the operation of a marketplace that
has produced programs as rigorous as ours.
Please do not hesitate to contact any of our
offices.

Sincerely,
DENNIS S. O’LEARY, MD,
President, Joint Com-
mission on the Ac-
creditation of
Healthcare Organi-
zations.
MARGARET E. O’KANE,
President, National
Committee for Qual-
ity Assurance.
RANDOLPH D. SMOAK, JR.,
MD,
Chair, American Med-
ical Accreditation
Program.
BAYLOR HEALTH CARE SYSTEM,
Dallas, TX, February 11, 1998.
Hon. DON NICKLES,
Assistant Magjority Leader, U.S. Senate,
Washington, DC.

DEAR SENATOR NICKLES: First, let me
thank you very much for your leadership and
for your commitment to health related
issues, specifically the matter of quality
health care.

There has been an enormous commitment
on the part of Baylor Health Care System
and providers throughout the country to
evaluate and put in place processes for con-
tinuous quality improvement. We believe it
must be done at this level. Providers of care
are in the unique position, based on their
personal commitment to the well being of
the individual patient, to drive quality im-
provement initiatives. Nothing could stifle
innovation quicker than external mandatory
standards.

Quality improvement is the key strategic
objective for Baylor Health Care System. An
example is the creation of our Institute for
Quality which is driven by the board of
trustees, physicians and senior management
and extends throughout our organization. On
a community level, we are involved with the
Dallas-Ft. Worth Business Group on Health
in building quality initiatives.

We strongly believe that the private sector
is heavily committed and working very dili-
gently on continuous quality improvement
and that this will bring about the best out-
come for the patients and communities we
serve.

Again, we appreciate your support and
look forward to working with you on this
important issue.

Sincerely yours,
BOONE POWELL, Jr.,
President.
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CLEVELAND CLINIC FOUNDATION,
Cleveland, OH, February 11, 1998.
Hon. DON NICKLES,
U.S. Senate, Washington, DC.

DEAR SENATOR NICKLES: The Cleveland
Clinic Foundation, a not-for-profit health
care organization devoted to patient care,
education and research in care for the ill,
has serious reservations about many of the
bills now pending in Congress to regulate
quality in health care delivery. Our reserva-
tions are twofold.

First, quality is an elusive matter to quan-
tify. Individual’s versions of quality may
vary considerably from their perspective of
the health care system. A physician’s em-
phasis, for example, is on the content of the
care provided; a patient may judge quality
more by the process of care delivered. In
both instances, the standards are in flux as
both the quality and process are constantly
changing in response to new learning and
new ways of better relating to patients and
their families.

Second, we are already subject to extensive
federal, state and private regulations
through oversight by private payors and ac-
crediting bodies. Adding yet another layer of
regulation will only further complicate mat-
ters, add administrative costs to our organi-
zation, and in all likelihood have little or no
effect on the actual quality of care provided.

We would urge that Congress proceed cau-
tiously as it begins its debate about whether
federal authority should be expanded in this
important but necessary complex area of pa-
tient care.

Sincerely,
FLoyDp D. Loop, M.D.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Mexico is recognized to speak up
to 45 minutes.

Mr. DOMENICI. Mr. President, I may
not use that 45 minutes. I expect five
or six Senators to join me and they
have given me their statements. If they
do not come I will place their state-
ments in the RECORD.

(The remarks of Mr. DOMENICI, Mr.
CLELAND, Mr. DoDD, Mr. COCHRAN, Ms.
MIKULSKI, AND Mr. KEMPTHORNE per-
taining to the introduction of S. Res.
176 are located in today’s RECORD under
“Submission on Concurrent and Senate
Resolutions.”)

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER (Mr.
HAGEL). The Senator from West Vir-
ginia is recognized.

Mr. BYRD. Mr. President, how much
time do I have?

The PRESIDING OFFICER. The Sen-
ator has one hour.

Mr. BYRD. Mr. President, I ask unan-
imous consent that any time that I do
not use of my hour be reserved for later
in the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE INTERMODAL SURFACE
TRANSPORTATION EFFICIENCY
ACT

Mr. BYRD. Mr. President, I rise to
commend the members of the Com-
mittee on Environment and Public
Works, and especially the distinguished
chairman of the committee, my lovable
colleague from Rhode Island, Senator
JOHN CHAFEE, that old crusty New
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Englander, whom I greatly admire, for
including some very important provi-
sions in S. 1173, the Intermodal Surface
Transportation Efficiency Act of 1997,
or ISTEA II. In my statement today, I
will focus on the important provisions
in the committee-reported bill that
will expedite the delivery of des-
perately needed transportation
projects to the American people—that
is, if we ever get the opportunity to de-
bate and amend and adopt this impor-
tant bill.

I think most members would agree
that addressing environmental issues
in this body in a strong bipartisan way
is—to say the least—difficult. Yet, Sen-
ator CHAFEE has managed to accom-
plish what few Senators have been able
to do—craft legislation that enjoys
strong support from Senators on both
sides of the aisle that would help put
order and efficiency in the way trans-
portation projects are reviewed by both
state and federal agencies, and as a re-
sult, reduce the time it takes to plan a
project by as much as three years.

The ISTEA bill as reported by the
Environment and Public Works Com-
mittee, recognizes that every day
counts when planning and constructing
a highway or bridge in this country are
undertaken. The problem that was ad-
dressed in S. 1173 is a serious one. It
now takes ten years to plan, design,
and construct a typical transportation
project in this country. I am sure that
if Senators contacted their own state
transportation departments, they
would be disturbed to find the number
of transportation projects that are
being delayed due to overlapping and
often redundant regulatory reviews and
processes. These delays increase costs
and postpone needed safety improve-
ments that would save lives. One of the
lives it saves may be yours. Think
about it. I can tell my colleagues that,
in my state of West Virginia, these nu-
merous regulatory reviews have de-
layed critical improvements to the two
most dangerous segments of roadway
in the state.

Why does it take so long to plan a
project? These delays are occurring be-
cause the development of a transpor-
tation project involves multiple federal
and state agencies evaluating the im-
pacts of the project and possible alter-
natives, as required by the National
Environmental Policy Act (NEPA).
While it would seem that the NEPA
process would establish a uniform set
of regulations and procedures for the
submission of documents nationwide,
this has not been the case.

For example, the Environmental Pro-
tection Agency, U.S. Corps of Engi-
neers, U.S. Coast Guard, U.S. Fish and
Wildlife Service, and their companion
state agencies each require a separate
review and approval process, forcing
separate reviews guided by separate
regulations and requiring planners to
answer separate requests for informa-
tion. Moreover, each of these agencies
issues approvals according to separate
schedules. The result: the time period



February 12, 1998

from project beginning to completion
has grown to at least 10 years in many
instances, and that assumes that the
project is not controversial and that
adequate funding is available. If either
of these assumptions is not the case,
the time period may be even longer.

The highway bill reported by the En-
vironment & Public Works Committee
effectively improves the project plan-
ning process by establishing a coordi-
nated environmental review procedure
within the U.S. Department of Trans-
portation. This change would allow all
reviews, all analyses, and all permits
to be performed concurrently and coop-
eratively within a mutually-agreed-
upon schedule, by both the federal and
state agencies with jurisdiction over
the project. Effective environmental
coordination, as envisioned under the
ISTEA bill, would result in less staff
time and less expense for all the agen-
cies and stakeholders in the NEPA
process and reduce the time it now
takes in reaching a final decision with
respect to receiving project approvals
and permits.

The committee studied a problem,
the committee sought a solution, and
the committee put that solution in
their bill. I understand that further im-
provements to those provisions may be
offered on the Senate floor, if and when
we finally take up and debate S. 1173,
the 6-year highway authorization bill.
But here is the problem: we are not
considering S. 1173. We are not consid-
ering the 6-year highway authorization
bill. When will the bill be brought up?
How long, Mr. President, must we
wait? Every day counts when planning
and constructing a transportation
project. But soon, there will be no
more days to count because the pro-
gram—the short-term, 6-month high-
way authorization measure—will have
expired and the funds will have dried
up. Counting today—counting today—
there are only 42 session days remain-
ing through May 1.

So, we count today, and we count the
day of May 1. And counting these 2
days, there are only 42 session days re-
maining. The time bomb is ticking.
You can hear it tick. And with every
tick a minute, an hour, a day will be
gone. The time bomb is ticking—tick,
tick, tick, tick. No projects will be de-
livered under any review process after
May 1, because that is the drop-dead
date in the short-term extension legis-
lation presently in place, beyond which
no State may obligate any Federal dol-
lars.

Let’s pause to read the language that
is in the law—the law which Congress
passed last November and which was
signed by President Clinton on Decem-
ber 1 of last year. Read the language in
the law. Read the language, I say to
the Governors and the mayors and the
highway agencies and to Senate and
House Members. Read it. Here it is. I
now read from Public Law 105-130: The
Surface Transportation Extension Act
of 1997. Here it is. Read it. Hear me as
it is:
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‘.. .a State shall not—

It doesn’t say ‘“‘may not.”

‘... a State shall not obligate any
funds for any Federal-aid highway pro-
gram project after May 1, 1998 . . . .”’

Let me read it again. This is the lan-
guage in the law which the Senate and
House passed and which the President
signed. Here is the language:

‘... a State shall not obligate any
funds for any Federal-aid highway pro-
gram project after May 1, 1998 . . . .”’

As I say, counting today, and May 1,
also, we have only 42 days in which the
Senate will be in session, not counting
Sundays, not counting Saturdays, not
counting holidays. We have 42 session
days. The time bomb is ticking.

The clock is ticking. The days are
counting down now before this dead-
line. If an ISTEA reauthorization bill
is not enacted by midnight on May 1,
highway program obligations will
cease and projects will not move for-
ward.

Any delay in the planning and con-
struction phases of a project may cause
the price of the project to rise consid-
erably. In addition, a delay in federal
funding can cause a logjam of projects
to be let for bidding, resulting in a
“‘crowding’” of a large number of pro-
posed projects into the latter part of a
construction season.

The construction seasons are soon
going to be upon us, when

The lark’s on the wing;

The snail’s on the thorn;

God’s in his heaven—

All’s right with the world.

Spring will be here. But will a 6-year
highway authorization bill have been
passed?

This increased workload may strain
the capacity of the construction indus-
try and subsequently increase the cost
of projects.

Stopping the Federal-aid highway
program, even for a brief period, will
also impact project delivery schedules
in the long run. If preliminary engi-
neering and design work is not allowed
to proceed, then construction will not
occur and, in fact, will be deferred into
a second construction season, thus
crowding out and delaying projects
that were planned for the second year.
Such a delay would have a ripple ef-
fect—a ripple effect—from which it
may take years for states to fully re-
cover. Remember, we are talking about
critical transportation projects de-
signed to improve highway safety, re-
duce traffic congestion, and clean our
air.

We hear much about global warm-
ing—much about global warming. This
is the place to start. Pass a highway
bill. Cut down on the traffic conges-
tion, the traffic jams, and the long
lines of cars. Cut down on the pollution
that is filling the air while those cars
sit and idle and the time bomb ticks
away.

The programmatic reforms in the
committee-reported bill that I have
discussed here are very important.
They will save time, they will save
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money, and they will save lives. Yet,
because we have not begun consider-
ation of the bill in this session, not one
of these gains has become a reality.
The single most important factor that
will determine the timeliness of
project delivery in 1998 will be the
timely reauthorization of ISTEA —the
6-year highway reauthorization bill.

So the time bomb is out there. It is
in that language that I read a moment
ago from the law. The American people
cannot afford to wait even 1 day past
May 1 for the United States Congress
to reauthorize ISTEA. The U.S. Senate
has the time now to consider ISTEA,
and that is what we should do.

How much time do I have remaining,
Mr. President?

The PRESIDING OFFICER. The Sen-
ator has 43 minutes remaining.

Mr. BYRD. I thank the Chair.

Let me close for now with a passage
from the Book of Isaiah, 58th chapter
and the 12th verse. And I read only
from the King James version of the
Bible. In all probability, that is the
version that our forefathers brought
over on the Mayflower—the King James
version. Read these other versions, and
they will say, “In my father’s House
are many dwelling places.” But the
King James version says “In my fa-
ther’s House are many mansions.” Ah,
how much more beautiful is that ele-
gant language!

I read now from the King James
version of the Bible, 58th chapter and
the 12th verse.

And they that shall be of thee shall build the
old waste places:

thou shalt raise up the foundations of many
generations;

and thou shalt be called, The repairer of the
breach,

The restorer of paths to dwell in.

Mr. President, I urge the majority
leader to be the ‘“‘Repairer of the
Breach” by calling up ISTEA now, so
that we may be one step closer towards
enacting the provisions called for in S.
1173 that would help accelerate the de-
livery of vitally-important transpor-
tation projects to the American people.

Let me say again as I have said here
before, I have been majority leader. I
was majority leader during the years
1977, 1978, 1979, and 1980, and I was
again the majority leader during the
100th Congress in 1987-1988. I know the
pressures that are on any majority
leader. I have felt them. I have walked
in those same footprints that other
majority leaders have tread on the
sands of time. I know that it is very
difficult, and many times impossible,
to adhere to the wishes, to the pleas of
those who implore, those who beseech,
those who importune the majority
leader to do this, to do that, to do
something else. The majority leader
cannot please everybody.

This is not a partisan bill. This is a
nonpartisan bill. There is no partisan-
ship in this bill. There is no partisan-
ship in the amendment that I have of-
fered with Senator Gramm, Senator
Baucus, and Senator Warner as the
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chief cosponsors. There are 54 Members
of the Senate who are cosponsoring the
Byrd-Gramm-Baucus-Warner amend-
ment, and they are from both sides of
the aisle. They are Republicans and
Democrats, about evenly divided, I
would say, among those names that are
on that amendment.

There is no partisanship here. There
is no partisanship in my urging the
majority leader to call up ISTEA—no
partisanship. I know he is under great
pressure from some of the Senators on
the Budget Committee, including, I am
sure, the distinguished chairman, Mr.
DOMENICI, a man who has one of the
finest brains in this Senate. He does
not want the ISTEA bill brought up, he
and Mr. CHAFEE. Mr. CHAFEE has said
s80. So I am not saying anything behind
their backs that I would not say any-
where. They prefer to wait until the
budget resolution is called up.

Mr. President, the country needs a 6-
year highway authorization bill, and
the time is ticking. Failure to call it
up will only undermine the very nec-
essary progress that this bill is de-
signed to make.

I believe that if the majority leader
were left to his own pursuits—he has
not told me this—he would call this
bill up. But my good friend, Senator
DoOMENICI, is a very powerful Senator.
He was here a moment ago. He will be
back later today. And I am not saying
anything to make him feel that I am
taking any advantage of him. But if he
would just leave it to the majority
leader, I think we would get this bill
up. That is my own opinion.

Mr. President, failure to take up the
bill, as I say, will undermine the very
necessary progress that that bill is try-
ing to make, and it deprives me and
other Senators from calling up amend-
ments to that bill. Our transportation
system, our people’s safety, and the
country’s economy all await action by
the Congress on the 6-year highway au-
thorization bill. What are we waiting
for? How long, Mr. President, how long
will we have to wait? How long?

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator has 35 minutes remaining.

Mr. BYRD. How many minutes?

The PRESIDING OFFICER. Thirty-
five minutes.

Mr. BYRD. I thank the Chair. I re-
serve that time until later in the day.

The PRESIDING OFFICER. The Sen-
ator has that right.

Mr. BYRD. I yield the floor. I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRAMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMS. Mr. President, I also
ask unanimous consent to be allowed
to speak for up to 10 minutes.
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The PRESIDING OFFICER. Without
objection, it is so ordered.
Mr. GRAMS. I thank the Chair.

————
THE LINCOLN LEGACY

Mr. GRAMS. Mr. President, I rise
today, on the 189th anniversary of his
birth, to pay tribute to an American of
commonsense ways and uncommon
character.

Let me read to you from the auto-
biography of Abraham Lincoln, which
he penned in December of 1859.

I was born February 12, 1809, in Hardin
County, Kentucky. My parents were both
born in Virginia, of undistinguished fami-
lies. . .

There was absolutely nothing to excite am-
bition for education. Of course, when I came
of age I did not know much. Still somehow,
I could read, write, and cipher to the Rule of
Three; but that was all. I have not been to
school since.

The little advance I now have upon this
store of education, I have picked up from
time to time under the pressure of necessity.

Lincoln concluded his autobiography
just four paragraphs later with these
words: ‘“There is not much of it, for the
reason, I suppose, that there is not
much of me.”

That was in 1859, one year before the
election that thrust Abraham Lincoln
into the Presidency—before the Civil
War broke out and helped crystallize
all that he believed about his nation—
before everything he believed about
himself was tested.

Never again could Abraham Lincoln
truthfully make the claim that ‘‘there
is not much of me.”

Mr. President, on the 150th anniver-
sary of Lincoln’s birth, poet and biog-
rapher Carl Sandburg traveled here to
the Capitol in 1959 to address a joint
session of both Houses of Congress.

The description he painted that day
of the man born in Hardin County,
Kentucky, was delivered in words far
more eloquent than any I could offer
up:

He said,

Not often does a man arrive on earth who
is both steel and velvet, who is as hard as
rock and soft as drifting fog, who holds in his
heart and mind the paradox of terrible storm
and peace unspeakable and perfect. . .

The people of many other countries take
Lincoln now for their own. He belongs to
them. He stands for decency, honest dealing,
plain talk, and funny stories. .. Millions
there are who take him as a personal treas-
ure. He had something they would like to see
spread everywhere over the world.

Democracy? We cannot say exactly what it
is, but he had it. In his blood and bones, he
carried it. In the breath of his speeches and
writings, it is there. Popular government?
Republican institutions?

Government where the people have the
say-so, one way or another telling their
elected leaders what they want? He had the
idea. It is there in the lights and shadows of
his personality, a mystery that can be lived
but never fully spoken in words.

Mr. President, there are many Amer-
ican leaders I admire—for their convic-
tions, their passion, and their pursuit
of truth—but Abraham Lincoln towers
above most all of them.
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At a troubled moment in our nation’s
history, he gave a voice to the growing
number of Americans who felt out of
place with the politics of the time.
America is a place of inclusion, they
argued, not exclusion. A place of free-
dom, not of slavery. The United States
must stay united, they said, not sev-
ered into disparate parts. Abraham
Lincoln spoke for what America was
meant to be when he spoke of inclu-
sion, unity, and equality, and by the
sheer force of his single-minded dedica-
tion, his voice kept the Union from
splintering forever apart.

If any one man is responsible for pre-
serving the nation during the Civil
War, that man is Abraham Lincoln.

“Important principles may and must
be inflexible,” said President Lincoln
in his last public address, delivered in
Washington, and for that unflinching
commitment, his detractors hated him.

Lincoln was unfit, they said, ‘‘shat-
tered, dazed, utterly foolish” ... “a
political coward” . . . ‘“‘timid and arro-
gant.”” And those were the words of his
fellow Republicans. Outside his party,
they labeled him ‘‘a mole-eyed monster
with a soul of leather’” and ‘‘the
present turtle at the head of the gov-
ernment.”

But his simple words and powerful re-
solve endeared him to the people, who
looked on him as ‘“Honest Abe,” a
straightforward and sympathetic lead-
er. He was their president, but he was
also one of them. So, it was a brutal
shock to the country when he was shot
to death just ten blocks from here, dur-
ing an evening performance at FORD’S
Theater.

Mr. President, poised on the edge of
the Reflecting Pool on the National
Mall, overlooking Washington from its
place of honor, rests a graceful tribute
to our sixteenth president. Outside, the
Lincoln Memorial possesses the lines of
a classic Greek temple—inside, you
will find the soul of an American pa-
triot. Lincoln himself rises 19 feet to-
ward the sky, sculpted in Georgia
White marble, larger than life, his eyes
forever focused forward. He cannot
speak, but the walls speak for him.
Etched into the stone around him are
his words, and each time I visit I am
struck by the visual marriage of man
and message. One phrase in particular
always makes me pause, a quotation
from Abraham Lincoln’s Second Inau-
gural Address, spoken just 28 days be-
fore his assassination:

With malice toward none, with charity for
all, with firmness in the right as God gives
us to see the right, let us strive on to finish
the work we are in.

We have come so far as a nation since
those words were first spoken. More
than one hundred years have passed
since brother last took up arms against
brother, and we are no longer divided
by allegiance to a Confederate or Union
flag. By heritage, we are black Ameri-
cans, white Americans, Italian Ameri-
cans, Polish Americans, Norwegian
Americans—and united under the Con-
stitution, we are simply Americans.
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Abraham Lincoln did not live to finish
the work he began, but the pursuit of
liberty and inclusion he inspired in a
nation has endured.

More than once in the million re-
corded words he left behind, Abraham
Lincoln considered his death and the
reputation that history would accord
him. In keeping with everything else
we know about the man, however, he
sought not a legacy, but his place in
humanity. ‘“Die when I may, I want it
said of me that I plucked a weed and
planted a flower wherever I thought a
flower would grow.” Mr. President,
Abraham Lincoln plucked many weeds
during his too-brief life, and sowed a
great garden of humanity in their
place. On the anniversary of his birth,
we celebrate the towering truths we
have reaped from his planting.

I thank the Chair. I yield the floor.

Mr. GREGG. Mr. President, I under-
stand we are in morning business. I
seek recognition.

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator may speak
up to 10 minutes.

———
ADDRESSING IRAQ IN CONTEXT

Mr. GREGG. Mr. President, we as a
nation are obviously wrestling with the
issue of how to address the events pres-
ently occurring in the Middle East,
specifically as they relate to Iraq. The
Congress has considered taking up a
resolution, which has been passed
around and reviewed by many of us,
but for a variety of reasons it does not
appear that we are going to take such
a resolution up during this week, and
since we are adjourning, we will not be
taking it up next week either. So I did
want to make a few comments on this
issue, because it is clearly the question
of most significance that faces our
country at this time.

I do not believe that we can address
the question of how we deal with a dic-
tator such as Saddam Hussein in isola-
tion. We have to look at the question
in the context of the other nations
which surround Iraq and in the context
of the history which has led us to this
point. This is especially true when we
deal with Irag—or any nation in that
region of the world—because the his-
tory of that region is so convoluted and
involves so many crosscurrents, it
being, quite literally, the crossing
point of thousands of years, of genera-
tions of individuals, of numerous cul-
tures both East and West, Bagdad spe-
cifically being the center, for literally
centuries, of commerce from the east
to the west and from the north to the
south. As a result, it was a place where
many cultures merged.

Therefore, when we as a nation, a
new nation in the context of dealing
with the Middle East, set ourselves
down in the center of that part of the
world, I think we have to be aware of
the variety of forces which come to
bear as a result of the historical events
and prejudices and attitudes and cul-
tures and religions that confront us
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there. I am not sure that we have been,
really, in dealing with this issue.

For example, let’s begin at the outer
reaches of the question from a terri-
torial or geographic perception. Let’s
look at Russia. Clearly our capacity to
deal with Iraq requires our capacity to
encourage support amongst other na-
tions for our position. We have had
fairly limited success in that. In fact,
you might almost call this administra-
tion’s approach to alliance relative to
Iraq as the English-speaking approach,
because, as far as I can tell, it appears
to be only English-speaking countries
who are supporting this administra-
tion’s present policies in an open man-
ner.

There are a few of the gulf states
that have supported us, which is some-
thing we should not underestimate.
But as a practical matter, I have noted
with a great deal of sadness, actually,
that the White House was taking great
pride in the fact that yesterday it had
been joined by Australia in support of
its position. That’s what they were her-
alding. We greatly appreciate Aus-
tralia’s support and admire them as a
nation. But I think we also recognize
that in the issue of the Middle East, it
is not Australia that is important; it is
nations such as Russia and our former
Arab allies. I say former Arab allies be-
cause it appears that that is no longer
the case—such as Saudi Arabia and
Egypt, who are critical, and Turkey.

But in the area of Russia, for exam-
ple, this administration appears to
think that they can go to the Soviets—
to Russia, my mistake—and demand
that Russia follow our policies in Iraq
and insist on their support on Iraq, but
at the same time this administration
proposes an expansion of NATO. You
have to recognize, if you were a Rus-
sian leader, you would find a certain
irony in a request that was coupled in
that terminology. Because, of course,
an expansion of NATO, especially to
Poland, is an expression that can only
be viewed in Russia with some concern
and possibly viewed by some as an out-
right threat.

NATO expansion is represented to us
here in the United States as simply:
Well, let’s ask these three nice nations
in Eastern Europe to join us in our alli-
ance. But, of course, NATO is a secu-
rity issue. It is an alliance made for
the purposes of defending nations from
threat, military threat. It is not an
economic group, as everybody has
noted for many years. As a practical
matter, the capacity to expand NATO
means that you are essentially saying
to these nations that they are joining,
for the purposes of their own national
security, against some threat. What is
the threat in Eastern Europe? Of
course, the threat in Eastern Europe
has always been either Russia or Ger-
many. Since Germany is a member of
NATO and is not a threat, clearly an
expansion of NATO is addressing the
threat from Russia. Therefore, when we
ask Poland especially to join us in
NATO, we are saying to Poland that we
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are giving you security against Russia,
and clearly we are implying, certainly
indirectly if not directly, that Russia
may be the threat.

So you can understand that Russia
might view a push to expand NATO at
the same time as we are asking them
to support us in Iraq as being incon-
sistent and a bit ironic. And it reflects,
unfortunately, I think, this adminis-
tration’s failure to understand the
linkage—and linkage is the right
term—between working with a nation
like Russia and our capacity to do
things in the Middle East and moving
forward with the NATO expansion at
the exact same time. Yet, if you were
to listen to the leadership of this ad-
ministration, they will tell you that
there is no relationship, they have no
overlap on those two issues. Of course
that is not true, and that is one of the
reasons we are having problems with
Russia.

It is equally a reason that we are
having problems with our former Arab
allies. Just yesterday or the day before
yesterday—I lose track of the calendar
here when we go to Egypt—but the
Arab League met in Cairo, and they en-
dorsed the French and Russian pro-
posal, which was essentially a restate-
ment, to a marginal degree, of the Iraqi
proposal, as a league. The Arab League
endorsed that as a league. Why would
they do that? Because the Arab League
essentially is dominated by Egypt,
which has been our ally and which cer-
tainly, in many ways, is a friend of our
Nation. I am a great admirer of the
Egyptian people. They have certainly
worked hard as a nation to try to bring
about a constructive result, or progress
in the Middle East in their relationship
to Israel ever since President Sadat
and through the present leadership in
Egypt.

You wonder why the Arab League
would openly endorse the French and
Russian program? Essentially, they do
it because of the situation that pres-
ently exists in Israel and Palestine, the
fact that the peace process is, for all
intents and purposes, dead. Yet, if you
were again to listen to this administra-
tion, as the Senator in the chair has
pointed out in a number of conferences
that we have had, this administration’s
attitude is that there is no relationship
between the peace process in Israel and
Palestine and the question of Iraq. Of
course, there is. They are intimately
related. In fact, if we were able to
make progress or to get back on line
the process of peace between Israel and
Palestine, we would probably relieve
dramatically the tension in that part
of the world and it would inevitably
lead to having support from Egypt and
Saudi Arabia, the key allies, on the
issue of how we address Iraq.

So the failure of this administration
to understand, again, the linkage be-
tween those two issues is a failure of
fundamental proportions in their ca-
pacity to address the Iraq issue.

The third area that this also reflects
is the issue of Turkey. Turkey is not



S686

discussed a great deal in our Nation
and it should be discussed more be-
cause Turkey is a unique and special
nation in relationship to ourselves.
Throughout the cold war, Turkey was
essentially the front line. It was a na-
tion which did not really ask for much,
yet gave us its alliance and its assist-
ance. We have truly, as a nation, and
this administration, as an administra-
tion, has truly treated Turkey poorly.
This goes to the issue of Cyprus and it
goes to the issue of Greece. Yet if you
were to ask this administration, what
is the relationship between the Turk-
ish-Greek issue and the Cyprus issue
and the capacity to deal with Saddam
Hussein, they would say that there is
none, that there is no relationship
there. That is maybe why they have
abandoned the effort to bring to resolu-
tion that very critical issue of inter-
national importance. Yet we find today
that Turkey, again, is hesitant to
allow us to use its bases in order to ad-
dress the Iraq issue.

So, three major elements of the ca-
pacity to address the Iraq issue in a co-
ordinated and effective way are tied to
a variety of different historical and ge-
ographic and national and inter-
national confrontations, which this ad-
ministration either, No. 1, doesn’t ap-
preciate or, No. 2, is actively ignoring.
As a result, our capacity as a country
to unite a coalition which can effec-
tively address Saddam Hussein has
been undermined.

Mr. President, I ask unanimous con-
sent for an additional 10 minutes?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Most critical, of course,
to this is the issue of how we deal with
Iran and the fact that, once again, this
administration has failed to reflect ef-
fectively on the policy dealing with
that nation. Iran, as we recognize, has
been dominated by a fundamentalist
leadership which has viewed its pur-
pose as promoting an aggressive reli-
gious philosophy internationally. It
has viewed the United States as its
enemy in this undertaking. But this
fundamentalism cannot survive for-
ever. It is much like when we con-
fronted the Communist leadership after
World War II and President Truman
and President Eisenhower recognized
that, through the process of construc-
tive containment, we would be able to
bring down that system of government
because it would fall of its own weight
because at some point, after a certain
period of years, the fundamental flaws
of that system and that philosophy
would simply undermine it and decay
it from within. And that is true also of
the fundamentalist movement in Iran.

The Muslim religion is an extremely
powerful and great religion, and it is a
religion that is based on some very
wonderful precepts. But the fundamen-
talism that captured a certain element
of the Muslim believers is, as it is prac-
ticed in Iran, inherently self-destruc-
tive. If we are able to contain Iran but
at the same time encourage within
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Iran the more moderate elements, we
will, over a period of time, see, I be-
lieve, a collapse of the fundamentalist
energy from within and a rising of a
state which will be responsible. But
this administration has passed over a
series of opportunities to promote that
option, which has been unfortunate.

If you are going to contain Iraq, then
you must understand that in the proc-
ess of containing Iraq, you must neu-
tralize Iran as a threat to the region.
Because if you were to eliminate Iraq
as a force within their region, you
would create a vacuum into which a
fundamentalist Iran would step and be
a threat to its neighbors of even great-
er proportions—greater proportions—
than Iraq is. So, reflecting adequately
on how we deal with Iran, and ap-
proaching Iran as part of the solution
to how we deal with Iraq, is critical,
critical to the capacity to take on the
Iraqi issue. Yet this administration, in
my opinion, has once again left the ball
on the side of the field when it comes
to understanding or pursuing that
course of action.

So, where does that leave us? Unfor-
tunately, where it leaves us is with a
19th century dictator who has 20th cen-
tury weapons of mass destruction, in
Saddam Hussein, an individual who
lives by a code which is horrific to the
sensibilities of a civilized world. It is a
code that follows in the course of peo-
ple like Adolph Hitler and Mussolini
and others, who sought to promote
themselves in the name of some cause
which was really just superficial to
their own megalomania.

But our capacity to address Hussein
and to be able to deal with the situa-
tion in Iraq is fundamentally under-
mined by our inability, one, to focus on
the situation with an international al-
liance and, two, to have the capacity,
because we do not have an inter-
national alliance, to take action which
will end up being definitive.

So we find ourselves with this admin-
istration stating that we are building
up an arms capability to make an at-
tack on Iraq without an alliance sup-
porting it with a stated objective that
nobody understands, because Secretary
Cohen has said that a military attack
will not replace Saddam Hussein, and
the President said it is not our goal to
replace Saddam Hussein. Secretary
Cohen has stated that a military at-
tack will not eliminate the weapons of
mass destruction, and we know that to
be the case. So what is the result of the
military attack?

There is no clear understanding as to
what it is. It will not be that Saddam
Hussein is replaced. It will not be that
the weapons of mass destruction are
eliminated. It will not be that the alli-
ance we had in the gulf war of 1991 are
being reinstated. I have no idea what
the conclusion of a military attack
would be.

I think the unintended consequences
of it will be dramatic. Some may be
positive. We may successfully elimi-
nate some weaponry that might other-
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wise be used against our neighbors.
Some may be horrific. We may find
that Saddam Hussein uses his weap-
onry in some other theater or some
other place. It may even be here in the
United States. But those are unin-
tended consequences, because there ap-
pears to be no intended consequences.

Literally, there are no intended con-
sequences. If the intended consequence
is not to replace him and the intended
consequence is not to destroy the
weapons, what is the intended con-
sequence of military action? I don’t
know what it is. Therefore, before we
go forward with a resolution in this
body—and I understand that we are not
going to do that this week—before we
go forward with a resolution in this
body, I believe we have to bring some
definition to the purpose of the proc-
ess.

I believe, first, we have to recognize
and we have to retouch our allies and
our friends and people who should be
our allies and our friends. We have to
g0 back to Russia and understand their
concerns. We have to go back to Tur-
key and understand their concerns. We
have to go back to Egypt and under-
stand their concerns. We have to go to
Israel and talk about the need to get
the peace process started again and to
return to the concepts of Rabin as
versus the concepts of Netanyahu.

More important, we, as a nation,
have to know what is our purpose and
what is our goal.

I believe our purpose and goal should
be, first, to create a united approach on
this to bring into the effort an alliance
which is broader and more substantive
than what we presently have, some-
thing more than an English-speaking
alliance.

Second, it must be to remove Saddam
Hussein and his government. We should
have as our stated goal and purpose of
any military action that we intend to
have a democratic government in Iraq.

And, third, it should be that the
weapons of mass destruction are de-
stroyed; not that they will survive, but
that they are destroyed.

These should be our goals, and I hope
as we move down the road to consid-
ering the issue of what we do in Iraq
and before we move forward with mili-
tary action that we at least get some
clarity of the process, hopefully along
the lines I stated.

I appreciate the patience of the
Chair, and I especially appreciate the
patience of the Senator from Iowa.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER (Mr.
SANTORUM). The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent to speak in morn-
ing business for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TEN STEPS TO FIGHTING DRUGS

Mr. GRASSLEY. Mr. President, as I
have noted on earlier occasions, this
country continues to face a major drug
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problem. It is a problem that affects us
all. No community escapes the con-
sequences of drug use. Our streets and
neighborhoods are made dangerous and
unwelcoming by those who peddle ille-
gal drugs. Our places of work are not
drug free. Today, we live in a country
where even our schools are not safe ha-
vens from the ravages of drugs.

In just a few days, the Administra-
tion will release its newest drug strat-
egy. It will be welcome, even though it
is two weeks late. I look forward to it,
even as the Administration undertakes
efforts to do away with an annual drug
strategy. The budget for drugs will be
increased. That, too, is welcome. But
we need to remind ourselves that de-
spite steady increases in our counter-
drug spending, we have seen increases
in drug use by kids.

This is a fact that the Administra-
tion has tried to sugar coat. It has
tried to disguise the fact that drug use
among kids has steadily increased
throughout its tenure. Despite recent
efforts by the Administration to paint
over this fact with rhetoric, the facts
remain.

We cannot fight drug use among our
kids by being less than honest. We
should not even try. But there is an-
other lesson in our current and grow-
ing problem. I believe that the Admin-
istration has not done as much as it
ought to do. I believe it has left undone
much that it should do. But, our drug
problem is a national concern that
must go beyond what government can
do. We must remind ourselves that this
is a problem that we must all confront.
Parents, community and religious lead-
ers, the business community, local
politicians, the media, Hollywood, and
our opinion leaders must come to-
gether. We need more than just money.
We need commitment. We need more
than rhetoric.

Every day more of our kids start
using illegal drugs. We need to roll up
our sleeves and get to work.

For these reasons, I am today pre-
senting a ten-point program to fight
back. This is my agenda to try to get
our counter-drug efforts back on the
front burner. We need to better define
the problem, and we need to be doing
more. As Chairman of the Inter-
national Narcotics Control Caucus, I
will work to push a more visible and ef-
fective national counter-drug effort.

The first item on my agenda is to
continue work to strengthen local com-
munity counter-drug problems. Last
year, I sponsored legislation in the
Senate, later signed into law, that pro-
vides funding to local community
counter-drug coalitions. I will continue
my efforts to ensure that this legisla-
tion is fully, speedily, and responsibly
implemented.

Second, I will continue to work on
implementing a statewide coalition ef-
fort in Iowa that I began last year. The
aim of this effort is to help create a
framework to complement state and
local efforts to combat illegal drugs in
communities across Iowa. Working
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with such national organizations as
Community Anti-Drug Coalitions of
America, we are engaged in a project
that can become a template for other
states. The coalition will foster input
and guidance from a non-political
steering committee and six task forces.
These include members from Iowa busi-
ness and union leaders, the education
community, religious leaders, and rep-
resentatives from law enforcement.
They also involve contributions from
the media, doctors, and community
anti-drug groups.

Third, I will be calling upon our na-
tional business leaders and advertisers
to renew their commitment to drug-
free advertising. We have seen in re-
cent years a decline in this commit-
ment. That decline lead to the use of
public money to pay for advertizing.

But more to the point, I am con-
cerned about what it says about the de-
clining commitment of our business
community to support a national effort
to fight drug use. This is especially
true given the problems that drug use
creates in the workplace.

Fourth, I will be seeking more re-
sources for communities across the
country to deal with an emerging drug
problem. This is the double whammy of
methamphetamine. Communities in
the West and Middle West face not only
growing meth use problems. They also
face a new trend: Mexican criminal or-
ganizations are increasingly building
meth labs in our communities and
rural areas. Meth is being funneled into
Iowa by these organizations. Labs are
also increasingly being discovered.
These create an environmental hazard
that is often beyond the resources of
local police or fire organizations to
deal with. Last year, I co-sponsored an
effort to increase funding to these com-
munities for meth lab clean up. I will
expand that effort to ensure sustain-
able funding to help local commu-
nities.

Fifth, I will continue to press the Ad-
ministration for a comprehensive drug
strategy. One of the major deficits in
our current effort is not a lack of fund-
ing but a lack of focus. I propose to
deal with that through greater over-
sight of our national efforts. In par-
ticular, I will push for a more com-
prehensive southern tier approach. Too
often, our efforts to control access to
our southern border have been piece-
meal and fragmented. The forthcoming
national drug strategy will perpetuate
that imbalance.

While we build a dyke in one area,
the traffickers open a hole someplace
else. We need a more focused effort
that brings resources to bear consist-
ently. We also need to ensure that our
major drug control agencies receive
adequate resources that implement
consistent, well-conceived and inte-
grated plans.

As part of this effort, I will pursue
more vigorous oversight of our
counter-drug programs.

I will do this through insisting that
we maintain a strong commitment to
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the annual certification process on
international drug control. I will con-
tinue efforts to investigate specific
programs and activities to ensure that
our efforts are on track and producing
results. I will also seek to ensure that
our efforts to protect the integrity of
our law enforcement activities is a pri-
ority.

I will also pursue legislation that
will provide greater authority to our
law enforcement community to break
the link between drug trafficking and
alien smuggling. Many of our local
communities find that drugs are intro-
duced or produced by illegal aliens. I
have supported increased resources to
both U.S. Customs and the INS. I will
continue my personal efforts to ensure
adequate resources and focus at our
borders and in our local communities.

As the eighth point in my agenda, I
will pursue tougher penalties for those
who traffic and sell drugs. In par-
ticular, I will seek enhanced penalties
for trafficking or selling near our
schools and for peddling drugs to mi-
nors.

As an integral part of this effort, I
will also seek to toughen, not weaken,
cocaine sentencing guidelines. I believe
it sends an entirely wrong signal to
lessen mandatory minimum sentences
for those who traffick in crack cocaine.
The Administration is proposing to
weaken sentencing at a time when drug
use is increasing. It is typical of the
disconnect between the rhetoric we
hear and the reality we see. Like the
Administration, I will support efforts
to bring powder cocaine sentencing
into line with crack cocaine. But I will
seek to do this by supporting Senator
Abraham’s efforts to enhance the sen-
tences for trafficking powder cocaine,
not by weakening our efforts.

Finally, as part of my action plan, I
will continue to work to strengthen
our ability to deal with money laun-
dering and organized criminal activi-
ties. The drugs that reach our streets
and target our kids do not get there by
accident. They are directed there by
well-organized, international criminal
gangs. Their purpose is to make money
at the expense of our kids. I will work
to pass legislation that I introduced
last year to go after the profits of these
drug thugs. I will also continue to
press the Administration to develop
comprehensive legislation to go after
international criminals wherever they
may hide.

This agenda is my personal commit-
ment to do what one Senator can do to
deal with this nation’s drug problem. I
will pursue this agenda as Chairman of
the Drug Caucus. In the coming days
and weeks, I will be introducing spe-
cific legislation to deal with many of
the things I have talked about today. I
will be coming to my colleagues for
support. I will be expecting the Admin-
istration to live up to its obligations.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.
Mrs. HUTCHISON

Chair.

addressed the
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The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, is
there an order?

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes in
morning business.

Mrs. HUTCHISON. Thank you, Mr.
President.

———

26TH ANNIVERSARY OF THE RE-
TURN OF AMERICAN POWS FROM
VIETNAM

Mrs. HUTCHISON. Mr. President, I
rise today to pay tribute to my Con-
gressman. The House of Representa-
tives is paying tribute today to our
Vietnam prisoners of war. It was 25
years ago this month that those brave
men began returning home to America.

Among those heroes was SAM JOHN-
SON. SAM was a prisoner 6 years 10
months 18 days and 23 hours, which he
can tell you to this day.

All of us who know SAM know he is a
fighter. He was called ‘‘diehard’ by his
North Vietnamese captors.

SAM was one of 11 prisoners whose
total defiance to prison authority re-
sulted in banishment to a high security
prison that was dubbed ‘‘Alcatraz.”
The prisoners were placed in tiny cubi-
cles in an earthen-walled facility that
was dug out of the center courtyard of
the North Vietnam Ministry of Defense
in downtown Hanoi. SAM and the other
10 wore leg irons and suffered from se-
vere malnutrition.

SAM’s defiance continued to the end,
until February 13, 1973, when SAM
boarded a plane at Gia Lam Airport to
return home.

Our Nation recognized SAM JOHN-
SON’s contributions by making him one
of the most highly decorated aviators
of his era. During SAM’s military ca-
reer, he was awarded two Silver Stars,
two Legions of Merit, the Distin-
guished Flying Cross, one Bronze Star
with Valor, two Purple Hearts, four Air
Medals, and three Outstanding Unit
awards.

Mr. President, I would like to note
also that here in the Senate there are
many heroes from among us from
World War II, the Korean war and the
war in Vietnam.

Today, 25 years after the POWs in
Vietnam began to come home, it is also
appropriate to recall the sacrifice made
by our own colleague, my good friend,
JOHN MCcCAIN. JOHN returned from
Vietnam after his own capture and im-
prisonment 25 years ago next month.

Patriots like Senator JOHN MCCAIN
and Congressman SAM JOHNSON remind
us of what makes America great—
honor, courage, and duty. They enrich
the Congress and remind us every day
of the important responsibility we have
as stewards of the young men and
women in our armed forces. As we pre-
pare for a possible conflict in Iraq, I
have no higher priority than that those
troops will get everything they need to
do the job if they are sent.

As Americans we have many things
for which to be thankful. But perhaps
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we should be most thankful for the
brave Americans throughout our his-
tory who have fought the wars to keep
America free. It is their sacrifice that
has preserved democracy. It is their
sense of patriotism and duty that
Americans must always embrace if we
are to remain free. Commemorating
this 256th anniversary is one way that
we will make sure that Americans do
not forget the sacrifices that have been
made for us to be able to stand here in
this Senate Chamber and speak on an
unfettered basis and openly and freely.

I want to say that I am proud that
SAM JOHNSON is my Congressman. I
also want to pay tribute to his wife,
Shirley. Shirley and SAM are friends of
Ray’s and mine, and have been for
years.

But Shirley is a hero, too. Sometimes
we do not talk about those who were
left home for 6 years to raise the chil-
dren, to give them the hope and
strength and love that both parents
would normally give. It is to the Shir-
ley Johnsons, also, that we owe a great
debt of gratitude, because she was
there never giving up, making sure
that America never forgot that some
were missing and some were impris-
oned. She, too, should be commended
today on this 25th anniversary.

I am honored to serve with SAM
JOHNSON and Senator JOHN MCCAIN. As
we honor them, we make sure that
those who came home know how much
we appreciate them. And, most of all,
we remember those who did not come
home.

Thank you, Mr. President.

Mr. MURKOWSKI addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Under the previous order, the Sen-
ator from Alaska is recognized to
speak for up to 20 minutes.

Mr. MURKOWSKI. I thank the Chair
and wish the President a good morning.

(The remarks of Mr. MURKOWSKI per-
taining to the submission of S. Con.
Res. 76 are located in today’s RECORD
under ‘‘Submission of Concurrent and
Senate Resolutions.)

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator from
Texas.

Mr. GRAMM. I believe I reserved a
block of time.

The PRESIDING OFFICER. The Sen-
ator has 30 minutes.

Mr. GRAMM. Let me say to my dear
colleague I will not take all of that
time.

the

——————

HAPPY ANNIVERSARY, SAM
JOHNSON

Mr. GRAMM. Mr. President, I come
to the floor today to speak on on two
topics. The first is that our dear friend
and colleague, Congressman SAM JOHN-
SON, one of America’s great warriors
and one of America’s great individuals,
came home from Hanoi 25 years ago
today, having been held as a prisoner of
war for almost 7 years.
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SAM grew up in Dallas. He graduated
from Southern Methodist University.
He went into the Air Force. He became
one of the great pilots in the postwar
period. He commanded the Top Gun
school. He was a Thunderbird.

In fact, Senator MCCAIN loves to tell
the story about the time when he and
SAM were campaigning together in
Texas—as all of you know, Senator
MCcCAIN was a great aviator in his own
right and a great warrior and a real
American hero—and he loves to tell the
story when he and SAM were on a plane
riding in the back and they came in
pretty fast, and SAM calmly turned to
Senator MCcCAIN and said, ‘“We’re going
to run off the runway.” Senator
McCAIN said, ‘“What makes you think
s0?” just as they hit the railing and
went off the runway.

The point being that SAM JOHNSON
was a great aviator. He was flying a
mission over North Vietnam. He was
shot down. He was taken to prison in
Hanoi. The North Vietnamese correctly
concluded that he was a diehard and a
recalcitrant, so they put him in soli-
tary confinement year after year, basi-
cally a dugout, a little dungeon.

After 7 years in prison, enduring al-
most unbelievable hardship, he came
home 25 years ago.

Now, the remarkable thing about all
this is not all the medals that SAM
JOHNSON won. We honor those and we
should. It is not really the hardship
that he endured, though I doubt many
of us would be capable of doing it. But
what is remarkable to me is that after
7 years in a dungeon in Hanoi, SAM
JOHNSON came home and started his
life again. He never complained about
the 7 years he lost. You never see him
that he doesn’t have a smile on his
face. He is a sweet, gentle, loving man.
It is remarkable to me that somebody
could go through 7 years of that kind
of hardship—hunger, exhaustion, fear,
physical and mental abuse—and yet
come back home and be all the things
that SAM JOHNSON is.

I wanted, on this 25th anniversary of
the day that he came home to America,
to stand on the floor of the Senate
today and say to our colleague, Con-
gressman SAM JOHNSON, that we are
proud of him and that we are proud to
associate with him. For most of us, the
highest credential we are ever going to
have other than being members of our
family and being associated with our
kinfolks is that we served in Congress.
Many of us get whatever stature we
might have from the position we hold,
a position that was given to us in trust
by the voter. But SAM JOHNSON is one
of those rare people who brought stat-
ure to Congress with him when he
came. He is a wonderful man. I love
SAM JOHNSON.

I think in an era where there are a
lot of people who kind of think politi-
cians don’t represent the best that
America has to offer, that somehow
politicians aren’t exactly the kind of
people you want your children to grow
up to be, I ask them to look at Con-
gressman SAM JOHNSON. He is the kind
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of person I want my sons to grow up to
be.

On this very special day for him, 25
years ago coming home to America,
being set free in Hanoi, I wanted to
congratulate SAM and thank him not
just for the service he provided during
29 years in the Air Force, not just for
7 years in a dungeon in North Vietnam,
but I want to thank him for the service
he is providing for America today. We
appreciate that. I am very proud to
have him as one of my Congressman
representing me and my State. I am
also proud to have him as a friend.

Mr. ALLARD. Will the Senator yield?

Mr. GRAMM. I am happy to yield.

Mr. ALLARD. My wife, Joan, and I
are pleased to recognize that both Shir-
ley and SAM are very close friends of
ours. I had come to the floor to speak
on another matter but I feel so fortu-
nate to have been here at the time you
are making these comments.

You are right on the mark. He is a
tremendous individual. He suffered in a
way that many of us cannot imagine.
Both Joan and I are so enthralled with
his positive attitude—both Shirley and
SAM—that it makes him stand out as a
remarkable individual, remarkable
Americans.

I second your comments.

Mr. GRAMM. I thank my dear col-
league from Colorado for adding to my
comments.

————
THE HIGHWAY BILL

Mr. GRAMM. Mr. President, let me
turn to my final subject today. As all
Members of the Senate know, Senator
BYRD and I have embarked on what for
us is a crusade. It is a crusade to try to
force the Federal Government to live
up to the commitment that it makes to
Americans when they go to the gas
pump and fill up their car or truck and
pay about a third of the cost of a gal-
lon of gasoline in taxes, and they are
told the taxes are being used to build
roads, that this is a user fee tax where
the money is dedicated to road con-
struction.

As those of us who serve in Congress,
as those who follow these matters very
closely know, that commitment is not
being fulfilled. Between 25 and 30 cents
out of every dollar of gasoline tax that
is paid by American motorists goes not
for transportation needs, not to new
roads, but instead is spent on every-
thing but highway construction. This
is a diversion of funds that violates the
commitment that we have made to
American taxpayers. At a time when
many Americans this morning got up
and drove to work and waited in what
seemed to be endless lines of conges-
tion, when people drove over potholes
that were dangerous and, in some
cases, caused damage to their car, and
when people endured unsafe conditions.
There are 31,000 miles of road in my
State that are substandard. We have
thousands of bridges that are struc-
turally unsound. I think people are
rightly outraged when they discover
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that over 25 cents out of every dollar
they paid in gasoline taxes, which they
thought was going to highway con-
struction, is in fact being spent on
other things in Government.

Senator BYRD and I now have 54 co-
sponsors on our bill, with the objective
of trying to force the Government to
live up to the commitment it makes to
the American people and require that
when money is collected in gasoline
taxes for the purpose of building roads,
that that money actually be spent for
that purpose.

Now, many of the things that we
work on here have an effect, but after
a long period of time, from the time
that the actual work is done, and often
especially when you are working on big
issues that affect economic growth and
inflation, it’s hard to sort of pinpoint
the positive impact on it. But if we can
bring up the new highway bill and pass
the Byrd-Gramm amendment, on May 2
States across America will get roughly
a 2b percent increase in the amount of
money that is available to fill up these
potholes, to build new roads, to mod-
ernize the existing system, to reduce
the delays and traffic jams and hazards
that we all face on the road every day,
and do it by taking the money away
from all the programs that never
should have gotten the highway money
to begin with and spending the money
for the purpose that it is being col-
lected.

Senator BYRD and I, all week, have
reminded our colleagues that we are
running out of time. The highway bill
expires on May 1. And all over America
today, States are beginning to cancel
contracts. Michigan canceled a major
contract yesterday. We are having em-
ployees notified by highway builders
that they are going to be laid off as of
the 1st of May when this highway bill
expires. Senator BYRD and I want to
move on with this issue, bring it up. If
people want to vote no, if they want to
continue to take highway trust fund
money collected in gasoline taxes,
where we tell people the money is
being spent for roads but where we
spend it on something else, if people
want to vote to continue that diver-
sion, they have the right to vote for
that. But 54 Members of the Senate
have already said that they want to
change it.

So I urge our leadership to bring up
this bill and give us an opportunity to
let the Senate work its will. It is very
important that we not let the highway
bill expire. It is very important that we
get on with highway construction,
which the country desperately needs. I
also believe it is important, especially
in this era of cynicism about Govern-
ment that when we tell people that
money is being collected in gasoline
taxes, to go into a highway trust fund
to be spent on roads, that that money
be spent on roads, that it not be spent
on other things. Fundamentally, that
is what this issue is about.

So I am hopeful that in the week
when we come back—we are going on

S689

recess, perhaps tonight, and we will be
back a week from this coming Mon-
day—that we are going to be able to
bring up the highway bill and let peo-
ple decide where they stand on this
issue.

And let me, as a final point, say that
the Byrd-Gramm amendment does not
bust the budget. The Byrd-Gramm
amendment does not raise the spending
caps. But what it does do is say that all
these other programs that have been
beneficiaries from the piracy that has
occurred in the highway trust fund are
going to have to give up that money so
that it can be spent on roads.

Now, I know some of our colleagues
have said: Great, if you spend this
money on roads, we were planning to
spend it otherwise. I have likened their
attitude to a cattle rustler who steals
your cattle and you come out and you
arrest him and you catch him red-
handed stealing your cattle, and his
only response is, ‘‘OK, so you make me
stop stealing your cattle, but where am
I going to get my beef?”’ Well, that’s
not my problem. What we are talking
about is doing what we tell people we
are doing. So I’'m not saying the pro-
grams that have pirated the trust fund
aren’t, in some cases, worthy. In some
cases they are not worthy, but in other
cases they are very worthy.

The point is that we collected the
money to build roads, not to pay dues
to the U.N.; we didn’t collect money to
pay for Legal Services Corporation; we
didn’t collect the money to use in wel-
fare; we collected the money for the
purpose of building roads. That’s the
purpose to which the money should be
put and only that purpose.

Mr. President, I yield the floor.

Mr. ALLARD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. ALLARD. Mr. President, it is my
understanding that I have 20 minutes
of time set aside.

The PRESIDING OFFICER. That is
correct.

The Senator from Colorado is recog-
nized.

(The remarks of Mr. ALLARD per-
taining to the introduction of S. 1636
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. ALLARD. Mr. President, I yield
the remainder of my time.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. BEN-
NETT). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, at 12:30
p.m. today Senator MOYNIHAN and I
wish to make some remarks on the
floor. I ask unanimous consent that at
12:30 I be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. BYRD. Mr. President, I thank
the Chair, and I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ABRAHAM LINCOLN

Mr. DURBIN. Mr. President, no Sen-
ator from the State of Illinois could
rise on February 12 without noting the
birth date of Abraham Lincoln. Abra-
ham Lincoln never served in the Sen-
ate, although he did serve in the U.S.
House of Representatives. One of his
most famous political experiences was
in 1858 when he ran against Stephen
Douglas for the Senate seat which I am
honored to occupy. Lincoln lost that
election. Of course, following the
course of the lengthy debates with
Douglas, which became part of the leg-
end of American politics and an impor-
tant part of our history, by 1860 Lin-
coln was elected President. And we all
know his leadership was so critical in
one of our Nation’s greatest hours.

We in Illinois dote on Abraham Lin-
coln. We have his name on license
plates. In my hometown, we are con-
sumed with the Lincoln legend and
with all that he has given to the State
and to the Nation. I hope that those
who are witnessing the events in this
Chamber today will reflect for a mo-
ment on this great man and the great
legacy he left to the United States.
Lincoln was known very well for his
leadership at the time the Nation was
in great peril with the Civil War. He
did so many things with vision, and I
think it is a perfect lead in to my rea-
son for standing before the Senate
today. I hope those of us who are in
successor generations to Abraham Lin-
coln can rise to the challenges and can
show the same type of vision and lead-
ership on the challenges now facing
Americans across the country.

———
QUALITY CHILD CARE IN AMERICA

Mr. DURBIN. Mr. President, I just
left a meeting, partisan meeting,
Democrats, Senators and Congressmen,
with the President and Vice President
where we discussed our agenda for this
year. At the end of the meeting, Presi-
dent Clinton said that he hoped we
could reach across the aisle to the Re-
publican side and find common ground,
concede honest differences of opinion
but move forward on an agenda which
is critically important to all of Amer-
ica’s population and families.

I know it is ambitious to think that
in a year with an abbreviated schedule
we will achieve even a majority of the
ideas that were propounded at this
meeting or that the Democrats stand
for—for that matter, that the Repub-
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licans stand for—but we would be re-
miss if we didn’t try. I think we were
all sent here to use our best efforts to
find common ground and to resolve
those difficulties that ordinary Ameri-
cans face.

One of them I have taken a special
interest in and over the last month or
so have really focused on in the State
of Illinois is the issue of child care. I
have visited 16 or 18 child care centers
in my State from far south in Cairo, as
we pronounce it, to Chicago and across
the length and breadth of a very di-
verse State, my home State of Illinois.

What I find in child care for working
families in Illinois is extraordinary di-
versity. Just about every community
in which you stop has a little different
approach. It seems that some are
blessed with the support of larger insti-
tutions. Maybe the most modern, up-
to-date and impressive facility was at a
U.S. Air Force base, Scott Air Force
Base near Belleville, IL. But, of course,
the Federal Government has made a
rather substantial investment so that
the children of the men and women
who are working on that base have the
very best in child care. I then went as
well to the Belleville Community Col-
lege and saw where the community col-
lege made the same type of commit-
ment. It makes a difference. You can
just feel it in terms of what is being of-
fered.

That is not to diminish the efforts
being made in a lot of different set-
tings. When I would go down to Mar-
ion, IL, into the back of a church and
find a very small and crowded room
with the happiest kids I have ever run
into, being supervised by a lady who is
probably close to 60 years of age but
who truly is devoted to these children,
it tells you that what is part of the
success of child care in America has to
do more with the people involved in it
than any Government program or any
structure or building or any bricks or
mortar.

But having said that, I came away
from this tour sensitized to the fact
that this is a real issue. So many peo-
ple in America look at the Senate and
the House of Representatives and won-
der what newspapers we are reading,
what people we are talking to, as we
are consumed with issues that seem to-
tally irrelevant.

Now, some of those issues are truly
important, but for the average working
family their concerns are much more
down to earth. I have yet to meet a
working mother or a working family
with small children where I don’t find
a genuine concern about day care. My
wife and I raised three kids, and we
were fortunate; my wife was able to
stay home until the kids were all off to
kindergarten at least. And I think that
was the very best that we could give to
them. I look back on it as something
that really made a positive impression,
a positive difference in their life, and
yvet we know today that so many par-
ents cannot make that choice, that
both parents have to work or if it is a
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single parent that there is just no al-
ternative but to turn the children over
to a care giver during the day. And we
also know that care giving in day care
is occurring at a critical moment in
that child’s development. Seventy-five
percent of the human brain is devel-
oped in the first 18 months on Earth.
Most of the day care centers I visited
would not accept a child until they had
reached the age of 2 or until they were
out of diapers. And so for the first 2
years of critical brain development in
these children it was a gamble. Was
there someone nearby that could be
counted on, a neighbor or relative, per-
haps some other setting where the
child would get honest, good, safe care?

What the President has proposed in
his State of the Union Address and I
hope that Democrats and Republicans
can debate is what we can do to help
working families provide for quality
child care. I honestly believe that the
investment in early childhood develop-
ment is the best investment this Na-
tion can make. You often wonder how
a child born in ordinary or even poor
circumstances has much of a chance.
They usually have a chance if they
have loving parents with the skills and
the time and the resources to make
their living meaningful. I came from a
family of modest means but, thank
goodness, had a mother and father who
cared, and I think that is why I am
standing here today.

But for a lot of kids that option is
strained because a lot of parents do not
have resources, and as a consequence
they look around in the system and
find precious few alternatives. First,
most child care is expensive. It is ex-
pensive for families that are trying to
get by and trying to pay the bills.

What the President has suggested is
that we, through money raised in the
tobacco bill, send those revenues back
to States to make available to working
families. So that those families that
are out struggling, trying to get by
will have a helping hand from the Gov-
ernment to pay for child care. I think
that is money well spent, and there is
no two ways about it.

Secondly, we have to ask who will
work in these child care centers. It is a
fact of life that most of the people
working there receive precious more
than the minimum wage, and they look
for alternatives. The turnover rate na-
tionally is 40 percent and in some com-
munities even higher each year as child
care workers move on to another job.

In Illinois, we demand of these work-
ers 2 years of college education and
then give them a minimum wage. High
school dropouts are paid a minimum
wage. These students who stayed in
school and worked hard to pass the
courses are basically being asked to
work for the same. Then, of course, we
know that businesses that invest in
child care really do bond with their
employees. Employees value this as
one of the most important benefits of
work.

So the President has said not only
money to help families pay for child
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care, also some resources to make cer-
tain we can help the students who want
to get the education, qualify to be
child care assistants but encourage-
ment as well in the Tax Code to busi-
nesses to set up child care centers.

BEach day, three out of five children
under the age of 6 in America including
almost half of the babies and toddlers
spend some or all of their day being
cared for by someone other than their
parents. In my home State, we esti-
mate about 600,000 children each day
under the age of 6 are in child care. The
cost—$4,000 to $10,000 a year. Think
about a person struggling by on a low-
wage job and facing $4,000—$80 a
week—that has to be out of pocket and
paid for child care.

In our agenda, the Democratic agen-
da, we set out to change this, to try to
make certain that working families are
given a helping hand.

I have tried to reflect about the
course of history when it comes to car-
ing for children in America. We all re-
member child labor laws and things
that have been done to help kids, but
in the 19th century we made the most
significant decision when we said in
America that we would embark on cre-
ating a system of public education so
that if you happened to be a child from
a family of modest means you still had
a fighting chance. America cared and
America made a commitment through
the State and local units of Govern-
ment to make certain that public edu-
cation would be there starting at the
age of 6 and it was a sensible commit-
ment, not only for the good of the child
but the good of the Nation.

Here today as we embark on the 21st
century we know so much more. We
know that by the age of 6 many chil-
dren have gone through important
formative years, many children have
been trained, for good or bad, and that
that training is going to be part of that
child for years to come.

So what more can we do? What more
should we do? We have created a Head
Start program which is designed to
give these kids, at least those from 3 to
5, a chance to have a structured, posi-
tive learning environment. It is a very
good program and one that needs to be
funded at higher levels. But now we
know even more is needed. Are we
ready in this Chamber, Democrats and
Republicans alike, to really engage in
a national debate about whether the
model for the 19th century of public
education is adequate for the 21st cen-
tury for America?

Most educators, if they give you an
honest appraisal, will say, if they were
given the option of one additional year
of mandatory education, they would
not put it after high school, they would
put it before kindergarten. Bring the
children in earlier.

Talk to teachers, if you will, who are
in classrooms every day. They can
identify kids who come from a good
family and home, where one parent
stayed home to help raise the child or
they went through some good child
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care and received the right training,
and they can identify those kids who
did not. Some of them fall behind,
never to catch up. So one of the things
we are striving for this year is to fol-
low the President’s lead and make sure
we make a commitment here in the
Senate and the House of Representa-
tives to help these families.

The PRESIDING OFFICER. Under
the previous order, the Senator from
West Virginia is now recognized.

Mr. DURBIN. Mr. President, if I
might ask unanimous consent to have 5
additional minutes?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. I thank the Senator
from West Virginia for yielding this
time.

Crucial to this question of providing
help for child care is providing the rev-
enue. I find it curious that a year ago,
in my first year in the Senate, if you
would have come to this Chamber
about this time, you would have seen
Senator ORRIN HATCH, our colleague
from Utah, standing at that desk with
a stack of budget books almost up over
his head, saying this is the legacy of
deficits, these are the unbalanced budg-
ets that we cannot come to grips with,
and arguing for the passage of a new
constitutional amendment to force us
to come to balance in our budget. That
was a year ago. That amendment did
not pass.

A year later, where are we? We are at
a point where the Congressional Budg-
et Office gave us their forecast yester-
day that, indeed, we would balance the
budget. We have reached the point
where the budget is in balance. Iron-
ically, instead of talking about a con-
stitutional amendment to force a bal-
anced budget, we are now engaged in a
debate about spending a surplus. Imag-
ine, 12 months later we have gone from
deficit talk to surplus talk. The Presi-
dent counsels us to be patient, to make
sure the surplus is true and honest and
to first dedicate it to Social Security.

So, of course, you are going to say,
““Senator DURBIN, having said that,
how are you going to pay for child
care? How will the President pay for it?
These are good ideas, but they have to
be paid for.”

The money is to come from the to-
bacco bill. This is a bill I have sup-
ported both as introduced by Senator
KENNEDY and yesterday by Senator
CONRAD, because it is a bill which ad-
dresses the reality of what we face
today with tobacco. This bill imposes a
$1.50 health fee on each package of
cigarettes. We know that discourages
kids from buying them. They are too
expensive. It takes the revenues from
that to not only educate young people
about the dangers of smoking but also
to use it for other good purposes: for
example, to increase the number of
public school teachers across America
to 100,000 so that no child in the first,
second or third grade will have a class-
room with more than 18 students, or to
put money into medical research.
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Let me tell you that has to be the
most widely popular Federal expendi-
ture there is. Not a family touched by
cancer, heart disease, diabetes, HIV,
would ever suggest that that is not a
good investment, to put the money
into medical research. But, also, a por-
tion of it for child care.

So, in order to make this work, it is
not enough for us, as Democrats and
Republicans, to make speeches about
child care. We have to roll up our
sleeves and pass this tobacco legisla-
tion, and we have to do it on a bipar-
tisan basis. The tobacco companies will
resist us every step of the way. They
have. They will continue to. But I
think the American people have de-
cided they have had enough of the to-
bacco companies and the fact that they
have had unreasonable sway over
Washington for too long a period of
time.

This year, 1998, is a year of political
testing for Senators and Congressmen
as to whether they will rise to the
challenge and join in passing tobacco
legislation, reducing the scourge of
children who are taking up smoking,
and raising revenues for things that
are critically important for America’s
future—Ilike child care.

I am happy to support the legislation
that has been introduced, and I hope
that we come up with bipartisan ap-
proval to make sure that it is passed.
It is not just a question of raising this
revenue, but the core reason for the to-
bacco legislation is to discourage the
young Americans each day who take up
smoking. Today in the United States of
America, and every single day this
year, 3,000 children will start smoking
cigarettes for the first time. I have
never, repeat never, met a parent who
has said to me, ““I got the best news
last night. My son came home and an-
nounced he started smoking.” I have
never heard that. In fact, just the oppo-
site. Parents are concerned because
they know this is a health concern.

Tobacco companies have deceived the
public. They have deceived Congress.
They have gone after kids for decades.
Now we have a chance to call an end to
that and to hold these companies ac-
countable to reduce sales to minors
and to make certain that our kids have
a fighting chance for a bright future.

So, I will conclude by saying our
agenda is filled this year. We may have
more items on the agenda than they
have days in session. But we need to
pick and choose those that are criti-
cally important. I hope my colleagues,
Democrats and Republicans alike, will
agree that passing the tobacco bill is
the first important step, then taking
the revenues from that to help working
families bring their children up under
the best circumstances and to give
these children a fighting chance to
enter school ready to learn and to have
a bright future.

I yield the remainder of my time.

The PRESIDING OFFICER. Under
the previous order, the Senator from
West Virginia is recognized.
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Mr. BYRD. Mr. President, I ask unan-
imous consent that Mr. MOYNIHAN and
I may speak for not to exceed 30 min-
utes. I do not think we will use all that
time, but I make that request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LINE ITEM VETO ACT FOUND
UNCONSTITUTIONAL

Mr. BYRD. Mr. President, as many of
my colleagues may already be aware,
in a decision announced today by
Judge Thomas F. Hogan of the United
States District Court for the District
of Columbia, the Line Item Veto Act
has been found to be unconstitutional,
an unconstitutional delegation of the
Congress’ power over the purse. While I
congratulate each of the plaintiffs and
their attorneys, this victory does not
belong to them alone. This is a victory
for the American people. It is their
Constitution, it is their Republic, and
their liberties that have been made
more secure.

Judge Hogan’s opinion parallels a
previous decision by Judge Thomas
Penfield Jackson, also for the U.S. Dis-
trict Court for the District of Colum-
bia, in Byrd v. Raines, as well as the
opinions expressed by Supreme Court
Justice John Paul Stevens in that
same earlier case. While I fully expect
this decision today to be appealed and
I, therefore, recognize this as a first
step, I nevertheless regard it as an im-
portant step.

For the benefit of my colleagues, I
would like to take just a few moments
to read pertinent excerpts from Judge
Hogan’s decision. I read now, beginning
with that section titled ‘‘Procedural
Requirements of Article 1.”

I continue to read from Judge Ho-
gan’s opinion:

The Constitution carefully prescribes cer-
tain formal procedures that must be ob-
served in the enactment of laws. The Line
Item Veto Act impermissibly attempts to
alter these constitutional requirements
through mere legislative action. Because the
act violates Article I's ‘‘single, finely
wrought and exhaustively considered, proce-
dure,” . . . it is unconstitutional.

* * * * *

Both Houses of Congress, through a process
of discussion and compromise, had agreed
upon the exact content of the Balanced
Budget Act and the Taxpayer Relief Act.
These laws reflected the best judgment of
both Houses. The laws that resulted after the
President’s line item veto were different
from those consented to by both Houses of
Congress. There is no way of knowing wheth-
er these laws, in their truncated form, would
have received the requisite support from
both the House and the Senate. Because the
laws that emerged after the Line Item Veto
are not the same laws that proceeded
through the legislative process, as required,
the resulting laws are not valid.

Furthermore, the President violated the
requirements of Article I when he unilater-
ally canceled provisions of duly enacted stat-
utes. Unilateral action by any single partici-
pant in the law-making process is precisely
what the Bicameralism and Presentment
Clauses were designed to prevent. Once a bill
becomes law, it can only be repealed or
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amended through another, independent legis-
lative enactment, which itself must conform
with the requirements of Article I. Any re-
scissions must be agreed upon by a majority
of both Houses of Congress. The President
cannot single-handedly revise the work of
the other two participants in the lawmaking
process, as he did here when he vetoed cer-
tain provisions of these statutes.
* * * * *

Whatever defendants wish to call the
President’s action, it has every mark of a
veto.

* * * * *

Finally, Congress’ ‘‘indirect attempt[] to
accomplish what the Constitution prohibits
. accomplishing directly’” cannot stand.
... “To argue otherwise is to suggest that
the Framers spent significant time and en-
ergy in debating and crafting Clauses that
could be easily evaded.”” Congress knew that
a single Line Item Veto, performed prior to
the President’s signature, would violate Ar-
ticle I's requirement that the president sign
or return the bills in toto. This limitation on
the President has been clear since George
Washington’s tenure.

Let me quote the words of George

Washington as they are quoted in
Judge Hogan’s opinion:
(““From the nature of the Constitution, I
must approve all the parts of a Bill, or reject
it in toto.”’) Congress cannot evade this long-
accepted requirement by merely changing
the timing of the President’s cancellation.

Because the Line Item Veto Act produced
laws in violation of the requirement of bi-
cameral passage, because it permitted the
President unilaterally to repeal or amend
duly enacted laws, and Dbecause it
impermissibly attempts to evade the re-
quirement that the President sign or reject a
bill in toto, the Act violates the requirements
of Article I. For that reason alone, the Line
Item Veto Act is unconstitutional.

Now, under the heading ‘‘Separation
of Powers,”” in Judge Hogan’s opinion, I
find these words, and I quote from his
opinion:

Furthermore, the Line Item Veto Act is
unconstitutional because it impermissibly
disrupts the balance of powers among the
three branches of government. The separa-
tion of powers into three coordinate
branches is central to the principles on
which this country was founded. . . . The de-
clared purpose of separating and dividing the
powers of government was to ‘‘diffuse power
the better to secure liberty.”

* * * * *

Pursuant to the doctrine of separated pow-
ers, certain functions are divided between
the legislative and executive branches. Arti-
cle I, section I vests all legislative authority
in Congress. Legislative power is the author-
ity to make laws[,]

Says Judge Hogan.
Executive power, on the other hand, is to
‘“‘take Care that the Laws be faithfully exe-
cuted.”

* * * * *

With regard to lawmaking, the President’s
function is strictly a negative one: to veto a
bill in its entirety.

While it is Congress’ duty to make laws,
Congress can delegate certain rulemaking
authority to other branches, as long as that
delegation is appropriate to the duties of
that branch. (‘‘[T]he lawmaking function be-
longs to Congress . . . and may not be con-
veyed to another branch or entity.”’);

* * * * *

The Line Item Veto Act impermissibly
crosses the line between acceptable delega-
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tions of rulemaking authority and unauthor-
ized surrender to the President of an inher-
ently legislative function, namely, the au-
thority to permanently shape laws and pack-
age legislation. The Act——

Writes Judge Hogan,
enables the President, in his discretion, to
pick and choose among portions of an en-
acted law to determine which ones will re-
main valid. The Constitution, however, dic-
tates that once a bill becomes law, the Presi-
dent’s sole duty is to ‘‘take care that the
laws be faithfully executed.”” His power

Writes Judge Hogan,
cannot expand to that of ‘‘co-designer’ of
the law—that is Congress’ domain. Any sub-
sequent amendment of a statute falls under
Congress’ responsibility to legislate. The
President cannot take this duty upon him-
self; nor can Congress relinquish that power
to the Executive Branch.

I shall not quote further excerpts
from the opinion of Judge Hogan, but 1
ask unanimous consent to have printed
in the RECORD the entire opinion, fol-
lowing the remarks of Mr. MOYNIHAN
and my remarks. I understand the Gov-
ernment Printing Office estimates it
will cost $1,632 to print this opinion in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. BYRD. Mr. President, next Mon-
day is the official observance of the
birthday of our first President, George
Washington, who so wisely observed, as
did Judge Hogan, ‘“‘From the nature of
the Constitution, I must approve all
the parts of a bill or reject it in toto.”
How right George Washington was! I
can think of no greater tribute to his
wisdom than this decision today.

Mr. President, I yield to my distin-
guished colleague who joined in pre-
paring the amicus and who has, all the
way from the beginning of these de-
bates, which have gone on for years
now, stood like the Irish oak in opposi-
tion to giving the President of the
United States—any President, Repub-
lican or Democrat—a line-item veto.

I salute my friend, and I am very
grateful to him for the work that he
has done and for his constant support
and leadership as we have stood to-
gether with Senator CARL LEVIN, who
cannot be here today because he is in
Europe. If Senator MOYNIHAN had been
at the Constitutional Convention, even
though Judge Yates and Mr. Lansing
left the Convention early, leaving only
Alexander Hamilton to sign that great
document, Senator MOYNIHAN would
have been there to attach his signa-
ture. And not only that, he would have
joined with Hamilton and Madison and
Jay in writing one of the greatest doc-
uments of all time, the Federalist Pa-
pers. I yield to my friend.

Mr. MOYNIHAN. Mr. President, it is
an honor to speak following the state-
ment by our revered, sometime Presi-
dent pro tempore, ROBERT C. BYRD of
West Virginia, a man who has brought
to our Chamber a sensibility con-
cerning the Constitution that, I would
argue, is unequaled since those awful
days that led to the Civil War, days in
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which his lucidity and courage could
have produced a very different out-
come.

We have a matter before us of equal
consequence. I would offer the personal
judgment that in the history of the
Constitution, there has never come be-
fore us an issue considering the rela-
tions between the executive and the
legislative branches as important as
this one. It is a course of a peculiar in-
explicability that this Chamber is
empty—the distinguished Presiding Of-
ficer from Utah, our President pro tem-
pore sometime from West Virginia and
myself—empty because of a particular
politics that for a long time said this
was a desirable measure and enacted it
and now faces the court saying, ‘‘But
it’s unconstitutional.”

The courts, I dare to say, at the level
of those asides that are well known in
our judicial history, the court is also
saying, ‘“‘Don’t you know your Con-
stitution? Don’t you understand what
is at stake for you?’’ The courts are not
themselves directly involved here, but
they are trying to tell us, in brilliant
decisions by Judge Jackson, now by
Judge Hogan, singularly literate deci-
sions.

Judge Hogan begins his historical
analysis, if you will, with a citation
from Gibbon’s ‘“‘Decline and Fall of the
Roman Empire’’:

The principles of a free constitution are ir-
recoverably lost when the legislative power
is nominated by the executive.

That is how he saw the decline of the
Roman Senate, inexorably followed by
the decline of Roman civilization. That
is what we are dealing with here today.

As Senator BYRD has so forcefully
stated, George Washington, whose
birthday we observe on Monday, who
presided over the Constitutional Con-
vention, in his later writings put it as
explicitly as only he could do with that
clarity and simplicity he had. Wash-
ington said:

From the nature of the Constitution, I
must approve all the parts of a Bill or reject
it in toto.

That could not be more plain. And we
find the courts saying to us—I don’t
presume to say this is obiter dicta, but
I can see the courts pleading: ‘‘Sen-
ators, do you not know what is at
stake?”’

As for the claims of efficiency and
economy and this and that—legitimate
claims—but the court refers in this
particular decision, Judge Hogan refers
to a wonderful passage from Chadha,
which was so true about the original
understandings of the political and
Government process of the founders.
He said in the Immigration and Natu-
ralization Service v. Chadha, a decision
in 1983—as I recall, it is on the one-
House veto—the court said:

The fact that a given law or procedure is
efficient, convenient and wuseful in facili-
tating functions of government standing
alone will not save it if it is contrary to the
Constitution. Convenience and efficiency are
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not the primary objectives or the hallmarks
of democratic government.

That was the great perception of our
founders. In the Federalist Papers,
which Senator BYRD has so generously
mentioned, they ask openly, given the
fugitive and turbulent existence of ear-
lier republics, the Roman Republic,
what makes you think this Republic
will work?

They said, fair question, but we have
a new science of politics. It is a science
that does not assume virtue in men, it
assumes conflict, and it provides for
the resolution of conflict by equal and
opposing forces. It does not fear debate.
It welcomes it, it assumes self-interest
on the part of regions, of sectors in the
economy, of groups in the population.
No fear.

And here is a central idea which was
part of our amicus brief and which we
find, I think, echoed in Judge Hogan’s
remarks, which I don’t assert but I
offer the thought. When we put to-
gether on the Senate floor a bill—I will
say a Finance Committee bill, as I am
now ranking member, was one time
chairman of Finance—we think of bal-
ancing interests, conflicting or often
unrelated, but there are 100 Members of
this Chamber. They represent 50 States
and 550 different points of view. We ac-
commodate them. We provide for this
interest and for that interest and hope
and, I think, in the main see that the
public interest is served by the oppor-
tunities of governing.

If you were to take one of those pro-
visions out or two or three, it would be
quite possible you would not have the
votes to pass the bill. There could be a
filibuster, or there simply could not be
the 51 votes.

However, with the line-item veto, the
President can subsequently take out
such provisions such that the statute
books will contain a law which never
could have passed the U.S. Congress.

How say we, the statute books will
have a law that could not have passed
the Congress? Here it is, this is the ar-
rangement. The courts are so clear on
this, and I so look forward to a final
decision by the Supreme Court.

It is interesting, if I may say, just to
give an illustration of the compound
interests of people involved, on the one
hand we have two plaintiffs here, the
City of New York, et al. The City of
New York being the Greater New York
Hospital Association, those great hos-
pitals and the union of hospital em-
ployees which work there. The city,
great science centers, ordinary persons
who clean floors and care for patients.
They are one group.

Across the continent, another group,
the Snake River Potato Growers, In-
corporated—about 30 farmers. They
grow potatoes. They have an interest.
It was in a bill, and it was taken out.
That interest, I think, would have had
real effect on the decision how to vote
of the two Senators in this Chamber
who represent those potato growers.
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So you have radiologists and potato
growers and people who scrub floors
and people who go beyond the limits of
conceivable knowledge in the biologi-
cal and medical sciences. All these in-
terests are always represented here,
and only here.

Congress makes the laws. The Presi-
dent is required to see that they are
faithfully executed. But, sir, and in
closing, if nothing else will bring this
Chamber to its wits, perhaps this will.
The President’s power under this line-
item veto is likely rarely to be directly
exercised. It will be threatened.

A President will say to a Senator,
“You know, I would so very much like
to be of assistance to Utah as regards
irrigation and other matters which are
so important to me, but there’s a for-
eign policy matter which also is impor-
tant to me. And cannot I expect, in the
spirit of exchange and understanding,
that I will have your support here in
return for my choice not to veto a
measure now enacted by Congress?”’ It
will go on over and over again. It is the
formula for executive tyranny.

Sir, within this day, one of the most
learned, experienced men I know in
Washington said, “If LBJ,” meaning
Lyndon B. Johnson, ‘“had had this
power, we would have had Nero.” I
mean no disrespect; I was a member of
President Johnson’s subcabinet, and
served him as well as I could do. But
you have to have experienced Lyndon
Johnson close up, without this power,
to know what the powers of persuasion
of a President can be.

But given this power, you produce an
imbalance in your constitutional sys-
tem which the founders pleaded with us
not to do. They produced a system that
has worked well. We are the oldest con-
tinuous constitutional government on
Earth. If we wish to change the Con-
stitution there is a way to do that, too,
but not through statute. And that is
what the court has now for the second
time ruled, and I hope that the Su-
preme Court will agree.

I would particularly like to thank
Mayor Rudolph W. Giuliani of New
York, who stepped right up to this
issue when many people suggested he
not do. And most particularly, to the
counsel who have served us pro bono so
well: Michael Davidson; Charles J. Coo-
per; Paul A. Crotty, former Corpora-
tion Counsel of the City of New York;
Louis R. Cohen, Lloyd N. Cutler, Alan
Morrison. And finally, sir, any number
of professors of law have offered their
counsel. Most particularly Laurence H.
Tribe, of the Harvard Law School, and
Michael J. Gerhardt, the dean of Case
Western Reserve Law, have been
unstinting in their willingness to ad-
vise us in a matter they consider just
as important as we do.

Mr. President, I thank the Chair for
its courtesy. I thank my leader, my be-
loved and revered leader, Senator
BYRD.

I yield the floor.
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WILLIAM J. CLINTON, ET AL., DEFENDANT

[United States District Court for the District
of Columbia, Civ. No. 97-2463 (TFH)]
SNAKE RIVER POTATO GROWERS, INC., ET AL.,
PLAINTIFF, v. ROBERT E. RUBIN, ET AL., DE-

FENDANT
MEMORANDUM OPINION

This case requires the Court to adjudge the
constitutionality of the Line Item Veto Act.
Before reaching the constitutional chal-
lenge, however, the Court must first con-
clude that it has jurisdiction to hear the
case, by determining that Plaintiffs in this
action have Article III standing. Based on
the briefs and exhibits submitted by the par-
ties and amici curiae,! and argument at a
hearing conducted on January 14, 1998, the
Court finds that these Plaintiffs have dem-
onstrated the requisite injury to have stand-
ing; furthermore, it finds that the Line Item
Veto Act violates the procedural require-
ments ordained in Article I of the United
States Constitution and impermissibly up-
sets the balance of powers so carefully pre-
scribed by its Framers. The Line Item Veto
Act therefore is unconstitutional.

1. Background
A. The Line Item Veto Act?

Unable to control its voracious appetite for
“pork,” Congress passed, and the President
signed into law, the Line Item Veto Act.
Pub. L. No. 104-130, 110 Stat. 1200 (1996).2 The
Act is designed as an amendment to, and an
enhancement of, Title X of the Congressional
Budget and Impoundment Control Act of 1974
(“ICA”’). 2 U.S.C. §§681 et seq. The ICA au-
thorized the President to defer spending of
Congressional appropriations during the
course of a fiscal year or other period of
availability, as long as Congress intended for
those appropriations to be permissive rather
than mandatory. Id. The President also
could propose the total rescission of an ap-
propriation to Congress, but unless Congress
approved the rescission, the President was
obligated to release the funds. Id. §§683(b),
688. Because it generally failed to make the
rescissions recommended by the President,
Congress found this arrangement to be an
unsatisfactory mechanism for controlling
deficit spending.*

As large deficits persisted, Congress con-
sidered various amendments to the ICA to
alleviate its perceived defects. One proposal,
called ‘‘expedited rescission,” would amend
the ICA to streamline the process for Con-
gressional approval of rescissions proposed
by the President. See e.g., H.R. 2164, 102d
Cong. (1991). Other proposals included
amending the Constitution to give the Presi-
dent a line item veto, see e.g., H.R.J. Res. 6,
104th Cong. (1995); H.R.J. Res. 4, 103d Cong.
(1993), or adopting a congressional procedure
for presenting each spending provision to the
President as a separate bill, for approval or
veto. See, e.g., S. 137, 104th Cong. (1995); S.
238, 104th Cong. (1995). Congress settled on an
““enhanced rescission’ proposal, codified in
the Line Item Veto Act, that makes Execu-
tive rescissions automatic in defined cir-
cumstances, subject to congressional dis-
approval. By making appropriations ‘‘condi-
tional” during the period in which the Presi-
dent has authority to veto provisions, and
“by placing the onus on Congress to overturn
the President’s cancellation of spending and
limited tax benefits,”” H.R. Conf. Rep. No.
104-491, at 16 (1996), the Line Item Veto Act

Footnotes at end of exhibit.
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reverses the
under the 1CA.

The Line Item Veto Act gives the Presi-
dent the authority to ‘‘cancel in whole,” at
any time within five days (excluding Sun-
days) after signing a bill into law, (1) ‘“‘any
dollar amount of discretionary budget au-
thority;” (2) ‘‘any item of new direct spend-
ing;” and (3) ‘‘any limited tax benefit.” 2
U.S.C. §691a (1997).

A ‘“‘dollar amount of discretionary budget
authority’ is defined as ‘‘the entire dollar
amount of budget authority’ that is speci-
fied in the text of an appropriations law or
found in the tables, charts, or explanatory
text of statements or committee reports ac-
companying a bill. Id. at §691e(7). An ‘‘item
of new direct spending’ is a specific provi-
sion that will result in ‘‘an increase in budg-
et authority or outlays’” for entitlements,
food stamps, or other specified programs. Id.
at §§691e(8), 691e(5). A ‘“limited tax benefit”
is a revenue-losing provision that gives tax
relief to 100 or fewer beneficiaries in any fis-
cal year, or a tax provision that ‘‘provides
temporary or permanent transitional relief
for ten or fewer beneficiaries in any fiscal
year’® Id. at §691e(9).

With respect to any dollar amount of dis-
cretionary budget authority, the Act defines
‘“‘cancel” as ‘‘to rescind.” Id. §691e(4)(A).
Cancellation of an item of new direct spend-
ing or a limited tax benefit prevents it from
having ‘legal force or effect.” Id. at
§691e(4)(B). Canceled funds may not be used
for any purpose other than deficit reduction.
Id. at §§691c(a)-(b).

To exercise cancellation authority, the
President must submit a ‘‘special message”’
to Congress within five calendar days of
signing a bill containing the item being can-
celed. Id. at §691a(c)(1). The President’s spe-
cial message must set forth the reasons for
the cancellation; the President’s estimate of
the ‘‘fiscal, economic, and budgetary effect”
of the cancellation; an estimate of ‘“‘the . . .
effect of the cancellation upon the objects,
purposes and programs for which the can-
celed authority was provided;” and the geo-
graphic distribution of the canceled spend-
ing. Id. at §691a(b). The President may exer-
cise this authority only after determining
that doing so will ‘(i) reduce the Federal
budget deficit; (ii) not impair any essential
Government functions; and (iii) not harm the
national interest.” Id. at §691(a)(A).

A cancellation takes effect upon Congress’
receipt of the President’s special message.
Id. at §691b(a). Congress can restore a can-
celed item by passing a ‘‘disapproval bill,”
which is not subject to the President’s Line
Item Veto authority, but is subject to the
veto provisions detailed in Article I. Id. Dis-
approval bills must comport with the re-
quirements prescribed in Article I, section 7,
although the Line Item Veto Act provides
for expedited consideration of these bills. Id.
at §§691e(6), 692(c). If a disapproval bill is en-
acted into law, the President’s cancellation
is nullified and the canceled items become
effective. Id. at §691b(a).

In terms of judicial review, the Line Item
Veto Act provides that ‘‘[alny member of
Congress or any individual adversely af-
fected . . . may bring an action in the United
States District Court for the District of Co-
lumbia, for declaratory judgment and in-
junctive relief on the ground that any provi-
sion of [the Act] violates the Constitution.”
Id. at §692(a)(1). The Act provides for direct
appeal to the Supreme Court and directs
both Courts ‘‘to expedite to the greatest pos-
sible extent the disposition of any matter
brought under [this provision.]” Id. at 692(b)-
(c).

B. Factual Background in New York City v.
Clinton

The City of New York plaintiffs consist of

the City itself, two hospital associations

appropriation presumptions
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(Greater New York Hospital Association, or
GNYHA, and New York City Health and Hos-
pitals Corporation, or NYCHHC), one hos-
pital (the Jamaica Hospital Medical Center),
and two unions that represent health care
employees (District Council 37, American
Federation of State, County and Municipal
Employees and Local 1199, National Health
and Human Service Employees).

The City of New York Plaintiffs’ claims
arise out of a dispute over Federal Medicaid
payments to the State of New York. The
Health Care Financing Administration of the
Department of Health and Human Services
(““HCFA”) provides federal financial partici-
pation (“FFP”’) to match certain state Med-
icaid expenditures. (See Brown Decl., Defs.’
Ex. 1 at 93.) The FFP provided by the Federal
Medicaid program to match state expendi-
tures is reduced by the revenue that the
state receives from health care related taxes.
Id. at 4. The FFP is not reduced, however,
by tax revenue that meets specific criteria,
including that the taxes are ‘‘broad-based’”
(i.e., applied to all health care providers
within the same class) and ‘‘uniform” (i.e.,
applied equally to all taxed providers). Id.

New York State taxes its health care pro-
viders and uses this tax revenue to pay for
health care for the poor. (See Wang Decl.,
Pls.’ Ex. 2 at 14.) The State exempts certain
revenues (e.g., those derived from particular
charities) of some health care providers (e.g.,
the plaintiff health care providers) from the
health care provider tax. (See van Leer Decl.,
Pls.” Ex. 3 at 93.) That is, New York exempts
plaintiff health care providers from taxes
that other health care providers must pay.

On December 19, 1994, HCFA notified New
York State that 19 of its tax programs vio-
lated HCFA’s requirements. (See Dear State
Medicaid Director Letter, Pls.” Ex. 2D.) Since
then, New York has submitted over 60 waiver
applications to HCFA, which to date have
neither been approved nor denied. (See Wang
Decl., at 17.) A finding by HCFA that a
State’s taxes are impermissible effects a dis-
allowance of the State’s Medicaid expendi-
tures and allows HCFA to recoup the match-
ing funds that it has already paid to the
State. Id. at 6. If HCFA denies a waiver re-
quest, the State may appeal the denial to the
Departmental Appeals Board. (See Brown
Decl. at 96.)

If HCFA ultimately deems New York’s
taxes impermissible, New York State law
provides that those health care providers
that were previously excluded from the taxes
must pay them retroactively. (See Wang
Decl. at 98.) For example, NYCHHC’s tax li-
ability is estimated to be more than $4 mil-
lion for each year at issue. In total, $2.6 bil-
lion may be subject to recoupment from New
York State. Id. at 117-8.

The Balanced Budget Act of 1997, Pub. L.
No. 105-33, included a provision, section
4722(c), that would have alleviated this expo-
sure to liability. It established that New
York State expenditures derived from cer-
tain health care provider taxes qualified for
FFP under the Medicaid program. Id. at 9.
This section signified that New York State
would not have to return the funds in ques-
tion to HCFA; for Plaintiffs, it meant that
they were relieved of their liability to New
York State should HCFA deny New York’s
waiver requests.

The President signed the Balanced Budget
Act into law on August 5, 1997. Six days
later, he identified section 4722(c) as an item
of new direct spending and canceled it, thus
reinstating Plaintiffs’ exposure to liability.
Cancellation No. 97-3, 62 Fed. Reg. 43,263
(1997). The President adopted the Congres-
sional Budget Office’s estimate that the can-
cellation of section 4722(c) would reduce the
federal deficit by $200 million in FY 1998. Id.
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C. Factual Background in Snake River Potato
Growers, Inc. v. Rubin

Snake River Potato Growers, Inc. is, ac-
cording to Plaintiffs, an ‘‘eligible farmers’
cooperative’” within the meaning of section
968 of the Taxpayer Relief Act. (See Cranney
Decl., Pls.” Ex. 2 at 19.) Its membership con-
sists of approximately 30 potato growers lo-
cated throughout Idaho, who each owns
shares of the cooperative. Plaintiff Mike
Cranney, a potato grower with farms located
in Idaho, is a member, Director and Vice
Chairman of the cooperative. Id. at 12. Snake
River was formed in May 1997 to assist Idaho
potato growers in marketing their crops and
stabilizing prices, in part though a strategy
of acquiring potato processing facilities. Id.
at 19. These facilities allow individual grow-
ers to aggregate their crops and process and
deliver them to market jointly. Further-
more, they allow members to retain revenues
formerly paid out to third-party processors.
Id. at 118.

On August 5, 1997, the President signed
into law the Taxpayer Relief Act, Pub. L.
No. 105-34, 111 Stat. 788 (‘' TRA”). Section 968
of the TRA amended the Internal Revenue
Code to allow the owner of the stock of a
qualified agricultural refiner or processor to
defer recognition of capital gains on the sale
of such stock to an eligible farmers’ coopera-
tive. That is, it would have allowed a proc-
essor to sell its facilities to an eligible coop-
erative without paying tax currently on any
capital gain. The stated purpose of section
968 was to aid farmers’ cooperatives in the
purchase of processing and refining facili-
ties.6 (See Dear Colleague Letter by Reps.
Roberts and Stenholm of 12/1/95, Pls.” Ex. 5.)
On August 11, 1997, the President identified
this provision as a ‘‘limited tax benefit,”
within the meaning of the Line Item Veto
Act, and canceled it. Cancellation No. 97-2,
62 Fed. Reg. 43,267 (1997). In his cancellation
message, the President estimated that sell-
ers could have used section 968 to defer pay-
ing $98 million in taxes over the next five
years, and $155 million over the next ten. Id.

Snake River had actively pursued at least
one transaction that could have taken ad-
vantage of section 968. In May 1997, when
Congress initially was considering the pro-
posals in section 968, Mike Cranney and an-
other officer of Snake River discussed with
Howard Phillips, a principal owner of Idaho
Potato Packers (‘‘IPP’’), the purchase by
Snake River of the stock of a company that
owned an IPP potato processing facility in
Blackfoot, Idaho. (See Cranney Decl. at 119.)
Plaintiffs contend that this company would
have been a ‘‘qualified processor’ under sec-
tion 968 and that a deal with Phillips could
have been structured so as to comply with
all requirements of section 968. Id. at 9921-23.
Plaintiffs maintain that Phillips was inter-
ested in pursuing the sale because he could
defer taxes on his gain if section 968 passed.
Id. at 123. The negotiations did not continue
after the President canceled section 968. Id.
at 9124.

I1. Justiciability

Before tackling the merits of this case, the
Court must first determine whether it has
jurisdiction to hear it. Under Article III, sec-
tion 2 of the Constitution, the federal courts
have jurisdiction over a dispute only if it is
a ‘‘case’” or ‘‘controversy.” See Raines v.
Byrd, 117 S.Ct. 2312 (1997). The Supreme Court
has regarded the case or controversy pre-
requisite as a ‘‘bedrock requirement’”’ and
has observed that ‘‘[n]Jo principle is more
fundamental to the judiciary’s proper role in
our system of government than the constitu-
tional limitation of federal-court jurisdic-
tion to actual cases or controversies.” Id. cit-
ing Valley Forge Christian College v. Americans
United for Separation of Church and State,
Inc., 454 U.S. 464, 471 (1982).
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The central jurisdictional requirement
that controls the analysis of these consoli-
dated cases is the doctrine of standing. The
Supreme Court has emphasized that the
standing inquiry is ‘‘especially rigorous
when reaching the merits of the dispute
would force us to decide whether an action
taken by one of the other two branches of
the Federal Government was unconstitu-
tional.” Raines, 117 S.Ct. at 2317-18. It has
cautioned,

‘‘the law of Art. III standing is built on a sin-
gle basic idea—the idea of separation of pow-
ers.” In the light of this overriding and time-
honored concern about keeping the Judi-
ciary’s power within its proper constitu-
tional sphere, we must put aside the natural
urge to proceed directly to the merits of this
important dispute and to ‘settle’ it for the
sake of convenience and efficiency.

It is with these admonitions soundly in mind
that this Court proceeds with its standing
analysis regarding the plaintiffs now before
it.

A. Standing

While the Supreme Court has candidly ac-

knowledged that ‘‘the concept of ‘Article III
Standing’ has not been defined with com-
plete consistency in all of the various cases
decided by this Court which have discussed
it.””7 Valley Forge Christian College, 454 U.S.
at 475, certain basic principles have been dis-
tilled from the Court’s decisions:
To establish an Art. III case or controversy,
a litigant first must clearly demonstrate
that he has suffered an ‘“injury in fact.”
That injury, we have emphasized repeatedly,
must be concrete in both a qualitative and
temporal sense. The complainant must al-
lege an injury to himself that is ‘‘distinct
and palpable,” as opposed to merely ‘‘ab-
stract,” and the alleged harm must be actual
or imminent, not ‘‘conjectural’’ or ‘‘hypo-
thetical.”” Further, the litigant must satisfy
the “causation’ and ‘‘redressability’’ prongs
of the Art. III minima by showing that the
injury ‘‘fairly can be traced to the chal-
lenged action’ and ‘‘is likely to be redressed
by a favorable decision.” The litigant must
clearly and specifically set forth facts suffi-
cient to satisfy these Art. III standing re-
quirements. A federal court is powerless to
create its own jurisdiction by embellishing
otherwise deficient allegations of standing.

Whitmore v. Arkansas, 495 U.S. 149 (1990) (in-
ternal citations omitted). Here, the principal
standing inquiry is whether Plaintiffs can
demonstrate sufficient injury, ‘actual or
threatened.” See Valley Forge Christian Col-
lege, 454 U.S. at 472.

Although these plaintiffs do not neatly fit
into any category of plaintiffs that the Su-
preme Court has already found to have
standing, this Court finds that they meet the
Article III requirements. The President di-
rectly injured both the City of New York
plaintiffs and the Snake River plaintiffs
when he canceled legislation that provided a
benefit to them.

1. City of New York Plaintiffs®

Plaintiffs suffered an immediate, concrete
injury the moment that the President used
the Line Item Veto to cancel section 4722(c)
and deprived them of the benefits of that
law. The Court thus finds that Plaintiffs
have suffered sufficient injury to have Arti-
cle III standing.

When the President signed the Balanced
Budget Act of 1997, section 4722(c) became
law. See La Abra Silver Mining Co. v. United
States, 175 U.S. 423, 454 (1899). Consequently,
every New York State tax program held not
to meet HCFA’s requirements was deemed
permissible by federal legislation. The
State’s liability was eliminated and the hos-
pitals upon which that liability would fall
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were exonerated of their burden. Plaintiffs
possessed a valuable protection against any
liability that otherwise might befall them.
This protection constituted a benefit to
Plaintiffs. When the President canceled sec-
tion 4722(c), Plaintiffs were divested of the
benefit conferred upon them by the legisla-
tion. In the simplest terms, Plaintiffs had a
benefit, and the President took that benefit
away. That is injury.

Defendants argue that, because there are
still administrative options available to
Plaintiffs, Plaintiffs were not injured by the
President’s cancellation of this legislative
solution. The Court disagrees. Plaintiffs had
two independent avenues that they could
have pursued to avoid potential liability: one
legislative and one administrative. The leg-
islative approach yielded complete success.
The fact that there are two mechanisms that
could produce a result does not mean that a
party is not injured when one of those mech-
anisms produces the desired result, and then
that result is obliterated. Analogously, if
Plaintiffs were pursuing a challenge to a
final agency action, the fact that there
might also be pending legislation would not
deprive them of standing to challenge the
final agency action. See INS v. Chadha, 462
U.S. 919, 936-37 (1983) (Burger, C.J.) (finding
that the existence of other speculative ave-
nues of relief does not constitute a pruden-
tial bar to the Court’s consideration of a
case). The Court finds that the availability
of administrative relief does not eliminate
Plaintiff’s injury in the legislative arena.

Plaintiffs also have shown with reasonable
certainty that they will be liable for mil-
lions of dollars now that Section 4722(c) has
been canceled. Under the current law, it is
highly likely that the State of New York
will be required to return to HCFA at least
some of the funds that HCFA paid to the
State. First of all, HCFA has already deemed
the taxes impermissible. HHS has stated
that in the absence of legislation (like Sec-
tion 4277(c)), by August 1998, ‘‘the Secretary
will move forward to complete the process
already begun to apply with full force the
current law.” (Dear State Medicaid Directors
Letter, Pls.” Ex. 2D.) Next, to exercise Line
Item Veto authority, the President was re-
quired to certify that the veto would reduce
the federal deficit; he complied with that re-
quirement by certifying that cancellation of
Section 4277(c) would result in a reduction in
federal outlays in FY 1998 of $200 million.
Cancellation No. 97-3, 62 Fed. Reg. 43,263
(1997). Finally, at a press briefing on the can-
cellation, Office of Management and Budget
Director Franklin Raines described Section
4722(c) as ‘‘a provision that provided special
relief to the State of New York for provider
taxes that had been determined by HCFA to be
illegal under a 1991 statute.” (Pls.” Ex 2C (em-
phasis added).) Raines added that ‘“‘New York
will not be able’ to use the taxes to increase
its FFP. Id. Thus, this Court concludes that
it is more likely than not that the State of
New York will be required to refund at least
some of the payments it has received from
HCFA.

Likewise, the Court finds that Plaintiffs
are highly likely to be required to indemnify
the State for its HCFA recoupments. Defend-
ants do not dispute that New York State law
imposes automatic liabilities upon hospitals
and nursing homes upon a finding that New
York’s provider taxes are not permissible.
(See Wang Decl., Pls.” Ex. 2 at 18). Plaintiffs
would avoid liability only in the unlikely
event that the State of New York would re-
scind these laws or decline to enforce them.
Again, the Court finds that this scenario is
less likely than one in which Plaintiffs are
required to indemnify the State.

Therefore, by finding that the City of New
York plaintiffs have demonstrated sufficient
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injury, the Court concludes that they have
standing to challenge the constitutionality
of the Line Item Veto Act.

2. Snake River Plaintiffs

Like the City of New York plaintiffs, the
Snake River plaintiffs suffered an imme-
diate, concrete injury when the President
canceled section 968. Section 968 conferred a
benefit on Plaintiffs by putting them on
equal footing with investor-owned busi-
nesses. Before section 968 was passed, inves-
tor-owned businesses could structure acqui-
sitions of processing facilities as tax-de-
ferred stock-for-stock exchanges. Farmers’
cooperatives could not exchange their stock
because a cooperative’s stock can be held
only by its members. Section 968 would have
allowed sellers to defer capital gains taxes
on sales to farmers’ co-ops, thus putting co-
cops in the same competitive position as in-
vestor-owned businesses.?

The Supreme Court has held that the in-
ability to compete on an equal basis in the
bidding process is injury in fact. See North-
eastern Florida Chapter of the Associated Gen.
Contractors of America v. City of Jacksonville,
508 U.S. 6566 (1993). In that case, the Court
found that contractors that regularly bid on,
and performed, construction work for the
City of Jacksonville, and would have bid on
designated set-aside contracts but for the re-
strictions imposed, had standing, even
though they failed to allege that they would
have been awarded a contract but for the
challenged ordinance. Here, regardless of
whether Plaintiffs can prove that they would
have actually consummated purchases under
section 968, they are injured by the fact that
section 968 put them on equal footing with
their competitors and its cancellation dis-
abled them from competing on an equal
basis. When the President canceled section
968, Plaintiffs were divested of the benefit
conferred upon them by the legislation and
therefore were concretely injured.

In addition, it is highly likely that the
Snake River plaintiffs would have been able
to take advantage of the benefits conferred
by section 968 and that they therefore will be
injured by the President’s cancellation of it.
Snake River Potato Growers, Inc. was
formed for the purpose of acquiring potato
processing facilities. Although the sellers of
processing and refining facilities would be
the direct beneficiaries of the capital gains
tax deferral, it is likely that the fact that
the processors would be able to defer these
taxes would benefit Plaintiffs in a concrete
way.1l0 For example, in a deal in which there
are not other prospective purchasers, even if
a seller chose to completely absorb the mon-
etary benefits of the capital gains tax defer-
ral, the fact that the seller would be able to
defer the taxes would, at the very least, like-
ly give Plaintiffs some room to negotiate in
terms of price; in a competitive situation, it
would allow Plaintiffs to pay a lower pur-
chase price than they would have in a sce-
nario in which they were not on equal foot-
ing with the other would-be purchasers.11

While Plaintiffs cannot demonstrate with
certainty that they would be able to take ad-
vantage of the benefits provided by section
968, such certainty is not required. In Bryant
v. Yellen, 447 U.S. 352 (1980), for example,
farm workers wishing to purchase land had
standing even though they could not with
certainty establish that they would be able
to purchase it. In that case, a reclamation
law forbid delivery of reclamation project
water to any irrigable land held in private
ownership by one owner in excess of 160
acres. If this law were enforced, owners of
land in excess of 160 acres would probably
sell their excess acreage and would probably
be forced to sell at below current market
prices. The Court reasoned that farm work-
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ers who desired to purchase farmlands in the
area had standing, because it was ‘“‘unlikely”’
that the owners of excess lands would sell at
below-market prices without the law, and it
was ‘‘likely”’ that excess lands would become
available at less than market prices if the
law were applied.

Likewise, the Snake River plaintiffs need
only show that the existence of section 968
would have made it more likely that they
could acquire processing and refining facili-
ties. As illustrated above, by putting Plain-
tiffs on equal footing with other bidders, it is
likely that Plaintiffs would be able to make
a purchase by offering less than they would
have without the benefit of section 968. Also,
the tax deferral would, at the very least, give
Plaintiffs more room to negotiate in terms
of price. Thus, section 968 would have helped
the Snake River plaintiffs in their efforts to
purchase processing and refining facilities.

Defendants argue that Plaintiffs cannot
meet the redressability requirement of the
standing doctrine. They cite Simon v. Eastern
Ky. Welfare Rights Org., 426 U.S. 26 (1976), and
Allen v. Wright, 468 U.S. 737 (1984), to support
their contention that there is no way for the
Court to know whether any sellers would be
motivated by the benefits of section 968 to
sell to Plaintiffs. This case is distinguishable
from Simon and Allen, however, because here,
Plaintiffs have sufficiently demonstrated
that if this Court struck the Line Item Veto
Act and reinstated section 968, they would be
more likely to be able to competitively bid
on, and prevail in purchasing, processing and
refining facilities.

In Simon, the Supreme Court determined
that low-income plaintiffs lacked standing
to challenge a tax regulation establishing
the amount of free medical care that a chari-
table hospital must provide to maintain its
tax-exempt status. The Supreme Court ex-
plained that it was ‘‘purely speculative’ to
assume that the challenged regulation
caused charitable hospitals to provide less
service that they would otherwise provide
free of charge, and it was ‘‘equally specula-
tive” to assume that increasing the amount
of free service required for tax exemption
would in fact increase the amount of free
service provided. Simon, 426 U.S. at 42-43. The
Court commented that the hospitals might
elect to forgo favorable tax treatment to
avoid the financial drain of providing more
free treatment.

In Allen, the Supreme Court concluded that
parents of public school children lacked
standing to challenge the legality of a tax
exemption that benefitted racially discrimi-
natory private schools. The plaintiffs
claimed that the tax exemption made it easi-
er for white children to enroll in private
schools, the result being that the public
schools were less diverse, to the plaintiffs’
detriment. The Supreme Court indicated
that it would be ‘‘entirely speculative’” to
conclude that withdrawal of the tax exemp-
tion would lead any private school to change
it exclusionary policies. Allen, 468 U.S. at 758.

In both of these cases, there was arguably
some disincentive to the institutions’ taking
advantage of the tax benefit. The hospitals
in Simon would have to admit more non-pay-
ing patients; the schools in Allen would have
to admit a more diverse student body,
against their wishes. In these cases, it may
indeed have been speculative to attempt to
determine whether the hospitals and schools
would be willing to make these changes in
order to take advantage of the tax incentive.
Here, Defendants do not allege that there is
any ‘‘cost” to the selling processors and re-
finers in taking advantage of the tax benefits
that section 968 would offer. Unlike the
schools and hospitals in Allen and Simon, the
sellers’ decision likely would be a purely fi-
nancial one.
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Defendants also contend that Plaintiffs’
submissions regarding Mike Cranney’s
planned purchase of the IPP processing facil-
ity are barren of facts that would dem-
onstrate whether section 968 would have had
any impact on that transaction, because of
the specific requirements of section 968.12
While the Court will not speculate as to
whether Cranney’s deal with Phillips would
have been brought to fruition but for the
President’s cancellation of section 968, or
even if that particular deal would have satis-
fied the requirements of section 968, the ne-
gotiations at the very least make it clear to
the Court that Plaintiffs were actively
spending their time and money pursuing pur-
chases and that the President’s cancellation
of section 968 interfered with those plans.
Compare, Lujan v. Defenders of Wildlife, 504
U.S. 555 (1991) (holding that plaintiffs lacked
standing to challenge an environmental reg-
ulation because, although plaintiffs had a de-
sire to return to the habitat of certain en-
dangered species, they failed to present any
concrete plans of an actual visit).

The Court finds that the Snake River
plaintiffs suffered an injury when the Presi-
dent canceled Section 968. Plaintiffs lost the
benefit of being on equal footing with their
competitors and will likely have to pay more
to purchase processing facilities now that
the sellers will not be able to take advantage
of section 968’s tax breaks. The Court there-
fore concludes that the Snake River plain-
tiffs have demonstrated sufficient injury to
have Article III standing.

I11. Constitutional Analysis of the Line Item

Veto Act

Having determined that it has jurisdiction
to hear this case, the Court now turns to the
merits of Plaintiffs’ constitutional chal-
lenges. The Court begins with the presump-
tion that the Line Item Veto Act is valid. See
e.g., INS v. Chadha, 462 U.S. 919, 944 (1983).
The Chadha Court cautioned, however,

The fact that a given law or procedure is effi-
cient, convenient, and useful in facilitating
functions of government, standing alone,
will not save it if it is contrary to the Con-
stitution. Convenience and efficiency are not
the primary objectives—or the hallmarks—of
democratic government . . .

1d.

The Court’s constitutional analysis is two-
fold. First, the Court examines the Line Item
Veto Act in terms of the procedural require-
ments set forth in Article I, section 7; next,
the Court discusses the doctrine of separa-
tion of powers. The Court concludes that the
Line Item Veto Act fails both of these ex-
aminations.

A. Procedural Requirements of Article I

The Constitution carefully prescribes cer-
tain formal procedures that must be ob-
served in the enactment of laws. The Line
Item Veto Act impermissibly attempts to
alter these constitutional requirements
through mere legislative actions.!®3 Because
the Act violates Article I's ‘‘single, finely
wrought and exhaustively considered, proce-
dure,” Chadha, 462 U.S. at 951, it is unconsti-
tutional.

Article I, section 7 of the Constitution sets
forth dual requirements for the enactment of
statutes: bicameral passage and presentment
to the President. See U.S. Const. art. I, §7, cl.
2 (““Every Bill which shall have passed the
House of Representatives and the Senate,
shall, before it become a Law, be presented
to the President of the United States; If he
approve he shall sign it, but if not he shall
return in . . .”’) (the Bicameralism and Pre-
sentment Clauses). The considerations be-
hind the Great Compromise, under which one
House was viewed as representing the People
and the other, the States, dictated that the
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Bicameralism and Presentment Clauses
would serve essential constitutional func-
tions. “‘By providing that no law could take
effect without the concurrence of the pre-
scribed majority of the Members of both
Houses, the Framers reemphasized their be-
lief . . . that legislation should not be en-
acted unless it has been carefully and fully
considered by the Nation’s elected officials.”
Chadha, 462 U.S. at 948-49. At the heart of
the notion of bicameralism is the require-
ment that any bill must be passed by both
Houses of Congress in exactly the same form.

The Constitution requires that both the
amendment and repeal of statutes also con-
form with these Article I requirements.
Chadha, 462 U.S. at 954. It makes only four
narrow exceptions to this single mechanism
by which the provisions of a law may be can-
celed. See U.S. Const. art. I, §2, cl. 6; art. 1,
§3, cl. b; art. II, §2, cl. 2; art. II, §2, cl. 2. Con-
gress may not add to this exclusive list with-
out amending the Constitution. In the words
of the Chadha court,

The bicameral requirement, the Present-
ment Clauses, the President’s veto, and Con-
gress’ power to override a veto were intended
to erect enduring checks on each Branch and
to protect the people from the improvident
exercise of power by mandating certain pre-
scribed steps. To preserve those checks, and
maintain the separation of powers, the care-
fully defined limits on the power of each
Branch must not be eroded. To accomplish
what has been attempted [here] requires ac-
tion in conformity with the express proce-
dures of the Constitution’s prescription for
legislative action: passage by a majority of
both Houses and presentment to the Presi-
dent.

Chadha, 462 U.S. at 957-58.

Here, while the initial passage of the Bal-
anced Budget Act and the Taxpayer Relief
Act complied with the Article I require-
ments, the Line Item Veto Act then author-
ized the President to violate those require-
ments by producing laws that had not ad-
hered to those requirements. Both Houses of
Congress, through a process of discussion
and compromise, had agreed upon the exact
content of the Balanced Budget Act and the
Taxpayer Relief Act. These laws reflected
the best judgment of both Houses. The laws
that resulted after the President’s line item
veto were different from those consented to
by both Houses of Congress. There is no way
of knowing whether these laws, in their
truncated form, would have received the req-
uisite support from both the House and the
Senate. Because the laws that emerged after
the Line Item Veto are not the same laws
that proceeded through the legislative proc-
ess, as required, the resulting laws are not
valid.

Furthermore, the President violated the
requirements of Article I when he unilater-
ally canceled provisions of duly enacted stat-
utes. Unilateral action by any single partici-
pant in the law-making process is precisely
what the Bicameralism and Presentment
Clauses were designed to prevent. Once a bill
becomes law, it can only be repealed or
amended through another, independent legis-
lative enactment, which itself must conform
with the requirements of Article I. Any re-
scissions must be agreed upon by a majority
of both Houses of Congress. The President
cannot single-handedly revise the work of
the other two participants in the lawmaking
process, as he did here when he vetoed cer-
tain provisions of these statutes.

Defendants, curiously, contend that, de-
spite its title, the Line Item Veto Act does
not authorize the President to ‘‘veto’ any-
thing. They maintain that under the Act,
“[t]he Bill stays as law, unless the President
were to exercise his constitutional power to
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veto. Nothing changes about the bill. The
law remains law. . .. The law remains on
the books and the law remains valid.” (Tr. of
Mot. Hr’g, Jan. 14, 1998 at 71, 78.) The Court
does not follow Defendants’ logic. In the
words of Richard Cardinal Cushing, ‘“When I
see a bird that walks like a duck and swims
like a duck and quacks like a duck, I call
that bird a duck.” Whatever defendants wish
to call the President’s action, it has every
mark of a veto. The Line Item Veto Act
states explicitly that ‘‘cancel’”” means ‘‘to re-
scind” or to render the provision as having
no ‘‘legal force or effect.” How a ‘‘canceled”’
provision ‘‘remains on the books” and ‘‘re-
mains valid” defies logic. The only way to
restore these canceled provisions is for Con-
gress to pass and present new bills according
to the procedure prescribed in Article I.
Clearly, this is an indication that the can-
celed law no longer exists. Therefore, despite
Defendants’ contentions, the Court finds
that when the President canceled these pro-
visions pursuant to his Line Item Veto au-
thority, he unilaterally repealed duly en-
acted provisions and amended duly enacted
laws, which Article I does not permit him to
do.

Finally, Congress’ ‘‘indirect attempt[] to
accomplish the Constitution prohibits . . .
accomplishing directly’” cannot stand. U.S.
Term Limits, Inc. v. Thornton, 514 U.S. 779, 829
(1995). ““To argue otherwise is to suggest that
the Framers spent significant time and en-
ergy in debating and crafting Clauses that
could be easily evaded.” Id. at 831. Congress
knew that a simple Line Item Veto, per-
formed prior to the President’s signature,
would violate Article I's requirement that
the president sign or return the bills in toto.
See Line Item Veto: The President’s Constitu-
tional Authority, Hearing on S. Res. 195 Before
the Subcomm. on the Constitution of the Comm.
on the Judiciary, 103d Cong. (1994). This limi-
tation on the President has been clear since
George Washington’s tenure. See 33 Writings
of George Washington 96 (John C. Fitzpatrick
ed. 1940) (‘‘From the nature of the Constitu-
tion, I must approve all the parts of a Bill,
or reject it in toto.”’) Congress cannot evade
this long-accepted requirement by merely
changing the timing of the President’s can-
cellation.

Because the Line Item Veto produced laws
in violation of the requirement of bicameral
passage, because it permitted the President
unilaterally to repeal or amend duly enacted
laws, and because it impermissibly attempts
to evade the requirement that the President
sign or reject a bill in toto, the Act violates
the requirements of Article I. For that rea-
son alone, the Line Item Veto Act is uncon-
stitutional.

B. Separation of Powers

Furthermore, the Line Item Veto Act is
unconstitutional because it impermissibly
disrupts the balance of powers among the
three branches of government.l¢ The separa-
tion of powers into three coordinate
branches is central to the principles on
which this country was founded. See, e.g.,
Mistretta v. United States, 488 U.S. 361, 380
(1989). The declared purpose of separating
and dividing the powers of government was
to ‘‘diffuse power the better to secure lib-
erty.” Youngstown Sheet & Tube Co. v. Saw-
yer, 343 U.S. 579, 635 (1952). In writing about
the principle of separated powers, Madison
stated, ‘“No political truth is certainly of
greater intrinsic value or is stamped with
the authority of more enlightened patrons of
liberty.”” The Federalist No. 47, at 324 (J.
Cooke ed. 1961). Madison later wrote, ‘“‘But
the great security against a gradual con-
centration of the several powers in the same
department, consists in giving to those who
administer each department, the necessary
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constitutional means, and personal motives,
to resist encroachments of the others.” The
Federalist No. 51, at 349 (J. Cooke ed. 1961).
The Framers ‘‘regarded the checks and bal-
ances that they built into the tripartite Fed-
eral Government as a self-executing safe-
guard against the encroachment or aggran-
dizement of one branch at the expense of the
other.” Buckley v. Valeo, 424 U.S. at 122.

Pursuant to the doctrine of separated pow-
ers, certain functions are divided between
the legislative and executive branches. Arti-
cle I, section 1 vests all legislative authority
in Congress. Legislative power is the author-
ity to make laws. Myers v. United States, 272
U.S. 52 (1926). Executive power, on the other
hand, is to ‘‘take Care that the Laws be
faithfully executed.” U.S. Const., art. II, §3.
With regard to lawmaking, the President’s
function is strictly a negative one: to veto a
bill in its entirety.

While it is Congress’ duty to make laws,
Congress can delegate certain rulemaking
authority to other branches, as long as that
delegation is appropriate to the duties of
that branch. See Mistretta, 488 U.S. at 388.
Congress may not, however, delegate its in-
herent lawmaking authority. See, e.g., Loving
v. United States, 116 S.Ct. 1737, 1744 (1996)
(“‘[TThe lawmaking function belongs to Con-
gress . . . and may not be conveyed to an-
other branch or entity.”); Field v. Clark, 143
U.S. 649, 692 (1892) (‘‘That Congress cannot
delegate legislative power to the president is
a principle universally recognized as vital to
the integrity and maintenance of the system
of government ordained by the Constitu-
tion.”’); Edward Gibbon, History of the Decline
and Fall of the Roman Empire 33 (1838) (‘‘The
principles of a free constitution are irrecov-
erably lost, when the legislative power is
nominated by the executive.”’); Sir William
Blackstone, 1 Commentaries on the Laws of
England, 146 (9th ed., reprinted 1978) (1783)
(““In all tyrannical governments the supreme
magistracy, or the right of both making and
of enforcing the laws, is vested in one and the
same man, or one and the same body of men;
and wherever these two powers are united to-
gether, there can be no public liberty.”’).

The line between permissible delegations
of rulemaking authority and impermissible
abandonments of lawmaking power is a thin
one. As one court described the distinction,
“The legislature cannot delegate its power
to make a law, but it can make a law to dele-
gate a power to determine some fact or state
of things upon which the law makes, or in-
tends to make, its own action depend.”’ Field,
143 U.S. at 694. Stated another way, ‘‘The
true distinction . . . is between the delega-
tion of power to make the law, which nec-
essarily involves a discretion as to what it
shall be, and conferring an authority or dis-
cretion as to its execution, to be exercised
under and in pursuance of the law. The first
cannot be done; to the latter no valid objec-
tion can be made.”” Hampton v. United States,
276 U.S. 394 (1928).

The Line Item Veto Act impermissibly
crosses the line between acceptable delega-
tions of rulemaking authority and unauthor-
ized surrender to the President of an inher-
ently legislative function, namely, the au-
thority to permanently shape laws and pack-
age legislation. The Act enables the Presi-
dent, in his discretion, to pick and choose
among portions of an enacted law to deter-
mine which ones will remain valid. The Con-
stitution, however, dictates that once a bill
becomes law, the President’s sole duty is to
‘“‘take care that the laws be faithfully exe-
cuted.” His power cannot expand to that of
‘‘co-designer” of the law—that is Congress’
domain. Any subsequent amendment of a
statute falls under Congress’ responsibility
to legislate. The President cannot take this
duty upon himself; nor can Congress relin-
quish that power to the Executive Branch.
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The Defendants contend that the Line
Item Veto is no different than the many del-
egations of legislative authority that Con-
gress has made in the past. See, e.g., Field v.
Clark, 143 U.S. 649. Unlike other delegations
of Congressional authority, however, the
Line Item Veto Act authorizes the President
to permanently extinguish laws. These laws
cannot be revived even if the President (or
his successor) feels that they are needed.
Further, the Line Item Veto Act empowers
the President to make permanent changes to
the text of the Internal Revenue Code, as he
did in the Snake River case. Such delega-
tions are unprecedented.

Defendants further urge the Court to find
that the Line Item Veto provides the Presi-
dent with ‘“intelligible standards” as re-
quired by the delegation doctrine. See
Mistretta, 488 U.S. at 372. While it is true that
the delegation doctrine has enjoyed a liberal
reading in the last 60 years or so, see, e.g.,
Federal Radio Comm’n v. Nelson Bros., 289 U.S.
266 (1933) (upholding a delegation based on
‘“‘public convenience, interest or necessity’’),
by trying to bypass the maxim that Congress
can delegate authority only if that authority
is, in fact, delegable, the Government at-
tempts to ‘‘leap a chasm in two bounds.”
(Benjamin Disraeli, Earl of Beaconsfield.) It
is irrelevant whether the Line Item Veto Act
provides intelligible principles in its delega-
tion of authority to the President because,
as discussed above, the Act impermissibly
attempts to transfer non-delegable legisla-
tive authority to the Executive Branch.

The separation of powers between the
President and Congress is clear:

In the framework of our Constitution, the
President’s power to see that laws are faith-
fully executed refutes the idea that he is to
be a lawmaker. The Constitution limits his
functions in the lawmaking process to the
recommending of laws he thinks wise and
the vetoing of laws he thinks bad. And the
Constitution is neither silent nor equivocal
about who shall make laws which the Presi-
dent is to execute.

Youngstown, 343 U.S. at 587-88. By ceding in-
herently legislative authority to the Presi-
dent, the Line Item Veto Act violates this
constitutional framework. For that reason,
and for the reason that it violates the letter
and spirit of the procedural requirements of
Article I, the Line Item Veto Act is uncon-
stitutional.

1V. Conclusion

Although the Line Item Veto Act may
have presented an innovative and effective
manner in which to control runaway spend-
ing by Congress, the Framers held loftier
values. The Chadha Court recognized this
tension between uncomplicated administra-
tion of government and the values honored
in the Constitution:

The choices we discern as having been made
in the Constitutional convention impose bur-
dens on governmental processes that often
seem clumsy, inefficient, even unworkable,
but those hard choices were consciously
made by men who had lived under a form of
government that permitted arbitrary gov-
ernmental acts to go unchecked. There is no
support in the Constitution or decisions of
this court for the proposition that the cum-
bersomeness and delays often encountered in
complying with explicit Constitutional
standards may be avoided, either by the Con-
gress or by the President. With all the obvi-
ous flaws of delay, untidiness, and potential
for abuse, we have not yet found a better
way to preserve freedom than by making the
exercise of power subject to the carefully
crafted restraints spelled out in the Con-
stitution.

Chadha, 462 U.S. at 959. Because the Line
Item Veto impermissibly violates the central
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tenets of our system of government, it can-
not stand.

Therefore, because the Court finds that
Plaintiffs have demonstrated the requisite
injury to have standing and, furthermore,
that the Line Item Veto Act violates the
provisions of Article I, section 7 of the
United States Constitution and the separa-
tion of powers doctrine, this Court declares
that the Line Item Veto Act is unconstitu-
tional. Accordingly, the Court will grant
Plaintiffs’ Motions for Summary Judgment
and deny Defendants’ Motion to Dismiss and
Motion for Summary Judgment. An Order
will accompany this Opinion.

FOOTNOTES

1 Amici curiae briefs were submitted by Senators
Robert C. Byrd, Daniel Patrick Moynihan, and Carl
Levin, in support of Plaintiffs’ motions to declare
the Line Item Veto Act unconstitutional; the United
States Senate, in support of the constitutionality of
the Act; and Congressman Dan Burton, in support of
the constitutionality of the Act.

2The Constitutionality of the Line Item Veto Act
was litigated in this court a mere six months before
the complaints in this case were filed. See Byrd v.
Raines, 956 F.Supp. 256 (D.D.C. 1997). In Byrd, Judge
Jackson declared the Act unconstitutional. Id. On a
direct appeal of that District Court decision, the Su-
preme Court held that appellees, six members of
Congress, lacked standing to bring the suit, and
therefore vacated the District Court opinion and di-
rected that the complaint be dismissed. See Raines v.
Byrd, 117 S.Ct. 2312, 2323 (1997).

3President Clinton signed the Line Item Veto Act
into law on April 9, 1996, it became effective January
1, 1997, and it remains effective until January 1, 2005.

4Since 1974, Presidents have recommended $72.8
billion in rescissions, but Congress has passed legis-
lation rescinding only $22.9 billion. S. Rep. No. 104—
13, at 2 (1995).

5The Joint Congressional Committee on Taxation
is responsible for identifying cancelable items in tax
bills. Id. at §691f.

6Before the passage of section 968, farmers’ co-
operatives were at a competitive disadvantage vis a
vis investor-owned businesses. Co-ops could not ex-
change their stock for the stock of processing com-
panies, because a cooperative’s stock can be held
only by its members. (See Cranney Decl. at 115.)

7But see Ralph Waldo Emerson, Essays: Self-Reli-
ance (1841), ‘“A foolish consistency is the hobgoblin
of little minds.”

8The Court’s standing analysis focuses on the
plaintiff health care providers. As long as the Court
determines that at least one of the New York plain-
tiffs has standing, it does not need to consider the
standing issue as to the other plaintiffs in that ac-
tion. See Bowsher v. Synar, 478 U.S. 714, 721 (1986).

9As a simplified example, if an investor-owned
business and a farmers’ co-op each offered $1 million
for a processing plant, the investor-owned business
would always prevail because the processor would
actually net $1 million from that sale, whereas it
would net less than $1 million from the sale to the
farmers’ co-op, because it would have to pay capital
gains tax on that sale. Therefore, to compete for a
piece of property with an investor-owned business,
the farmers’ co-op would have to offer more than the
investor-owned business to make up for the capital
gains tax that the purchaser would have to pay.

10 Defendants argue that because Plaintiffs them-
selves would not have received the capital gains tax
deferral, they are not the beneficiaries of section
968. The Court disagrees. The express purpose of sec-
tion 968 was to help farmers to buy refining and
processing facilities by eliminating a tax obstacle
facing sellers who sell to them. Thus, although the
direct recipient of the tax deferral was the sellers, it
was plainly understood that the intention was to
benefit the farmers; a cancellation of the tax defer-
ral would really injure the farmers, not the owners
of the processing plants, because the owners could
already get the tax deferral simply by selling to in-
vestor-owned businesses.

11 For example, in the illustration provided in foot-
note 9, supra, instead of having to offer, say, $1.3
million to compete with the investor-owned busi-
ness, the co-op could offer an amount in the $1 mil-
lion range.

12To qualify for a deferral of capital gains taxes
under section 968(g), the seller must transfer 100% of
the stock of the qualified processor to the farmers’
cooperative. Section 968(a) requires that, during the
one-year period preceding the date of sale, the quali-
fied refiner or processor purchase at least 50% of the
products to be refined or processed from the farmers
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who make up the eligible farmers’ cooperative that
is purchasing the corporations’ stock or from the co-
operative itself.

13This approach has been cautioned against since
the founding of our democracy. “‘If in the opinion of
the People, the distribution or modification of the
Constitutional powers be in any particular wrong,
let it be corrected by an amendment in the way
which the Constitution designates. But let there be
no change by usurpation; for though this, in one in-
stance may be the instrument of good, it is the cus-
tomary weapon by which free governments are de-
stroyed.” George Washington, Farewell Address,
September 19, 1796 in 35 The Writings of George Wash-
ington 229 (John C. Fitzpatrick ed., 1940).

14While this analysis focuses on the balance of
powers between the legislative and executive
branches, the Line Item Veto could also affect judi-
cial independence. It is possible that the President
might use the Line Item Veto to manipulate the ju-
diciary’s budget, thus exerting pressure on its mem-
bers. See Robert Destro, Whom Do You Trust? Judicial
Independence, the Power of the Purse & the Line Item
Veto, 44-Jan. Fed. Law. 26, 29 (1997).
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THOMAS F. HOGAN,
U.S. District Judge.

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, I hesi-
tate to intrude on this debate, but con-
fession is good for the soul.

I campaigned on behalf of a line-item
veto. I worked on this floor for the pas-
sage of the line-item veto. I enthu-
siastically voted for the line-item veto.
I learned one thing in basic training
when I was in the military service of
this country that has remained with
me. One of the things they taught us
was that the best time to escape is im-
mediately after you are captured.
Don’t wait until you have been taken
to the back lines. Don’t wait until you
have been put in a prison camp to try
to plot your escape. Escape imme-
diately after you are captured, when
you are within 100 yards of your own
lines. You are in the confusion of the
battlefield, you are under the control
of troops who are not trained to hold
on to prisoners.

I have applied that principle in my
life. When I make a mistake I want to
escape from it as quickly as possible
instead of waiting until I have been put
into prison later on behind the enemy
lines.

I reasoned that the experience of
State Governors, 47 of whom have line-
item vetoes, bade well for the line-item
veto. My own Governor in the State of
Utah has it. And it has not been the
source of mischief in the process of leg-
islation in the State.

I have seen that it has become the
source of mischief here in this body.
And, as I said to my revered colleague
on the Appropriations Committee when
this came up—and our chairman was
expressing his usual enthusiasm; in
this case in anger for his position—it
may be that I will have to eat a little
Crow.

So as I receive the news of the action
having been taken by the court in this
case, I stand now to say that I would
not support an effort to try to overturn
that decision. The time to escape is im-
mediately after you are captured. And
we have been captured. And I will es-
cape from my previous posture.
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I apologize, albeit much too late, to
my primary opponent who stood in op-
position to the line-item veto. And this
was a matter of difference between the
two of us in the primary. I think I
made some progress because as we got
near the vote he recanted and came to
my side so as to try to get the people
who were in favor of a line-item veto to
vote for him instead of me.

But I believe the arguments that
have been repeated here, the informa-
tion given here from the decision of the
judge, are sufficiently persuasive that I
need to make this apology and this re-
canting of a previous position. While I
may not be with my two colleagues on
many other matters, I try to be with
them on constitutional matters.

It is on this basis that I opposed a
constitutional amendment regarding
flag burning. That puts me at odds
with my senior colleague from Utah,
which always distresses me. It is for
this purpose that I oppose McCain-
Feingold campaign finance reform be-
cause I think it is unconstitutional. I
believe the courts have ruled in similar
cases that the guts of the McCain-Fein-
gold bill is in fact an intrusion on the
first amendment.

But I think there is no more impor-
tant function that we have in this
Chamber, whatever our disagreements
on the specifics, than the function of
protecting the Constitution against the
whims of the hour.

And so I thank Senator BYRD and
Senator MOYNIHAN for their scholarship
and for their leadership on this issue,
and I, as one Senator at least on the
other side of the issue, throw in the
towel, eat a little crow, and declare my
willingness to escape from a previous
position.

Mr. BYRD. Mr. President, will the
Senator yield very briefly?

Mr. BENNETT. I am happy to yield.

Mr. BYRD. Mr. President, I thank
the distinguished Senator for his re-
marks.

Diogenes walked the streets of Ath-
ens in broad daylight with his lighted
lantern. He was asked why. He an-
swered, ‘I am looking for a man.”
Plato, when visiting Sicily, was asked
by Hiero, the tyrannical head of the
Government, why he came to Sicily. He
said, ‘T am seeking an honest man.”’

May I say, Mr. President, today I
have found an honest man —the distin-
guished Senator from Utah.

Mr. BENNETT. I thank the Senator
from West Virginia. There could be no
higher tribute. I am grateful to him.

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. May I add, not only
honest but a courageous man. In some
21 years on the Senate floor I have not
heard a more refreshing and inspiriting
statement. It is not surprising coming
from the Senator from Utah, but it is
all the more amazing. There are few
places in this world today where such a
statement could be made and praised.

It is a tribute to you, sir; also a trib-
ute to the U.S. Army, I believe. But we
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will not get into that. I thank you for
your remarks, sir.

Mr. BENNETT. I thank the senior
Senator from New York. Both of my
senior friends are far too lavish in their
praise, but I will accept it anyway in
the spirit of the moment.

I yield the floor.

Mr. BROWNBACK. Mr. President, I
ask unanimous consent to speak for up
to 5 minutes, and further that Senator
DORGAN have the 1 hour that has been
allotted to him following at the end of
my 5 minutes.

The PRESIDING OFFICER. Is there
objection? Hearing none, without ob-
jection, it is so ordered.

Mr. BROWNBACK. Thank you, Mr.
President.

———

RUSSIAN TRANSFER OF SEN-
SITIVE TECHNOLOGY TO ROGUE
NATIONS

Mr. BROWNBACK. Mr. President, to-
day’s article from today’s Washington
Post is yet more indication, unfortu-
nately, of the bad faith with which
Russia has been dealing with us on the
transfer of sensitive technology to
rogue nations, particularly, dual use
and missile technology.

I am on the Foreign Affairs Com-
mittee and chair the Middle East Sub-
committee. And something that has
been very troubling to me is the intro-
duction into the Middle East, particu-
larly into Iran and into Iraq, of tech-
nology that can be used for missile de-
velopment, for use of the delivery of
weapons of mass destruction, even the
development of weapons of mass de-
struction like biological warfare, bio-
logical and chemical warfare weapons.

Evidence was in the Washington
Post, again, today, that once again—
not just the first time—but once again
Russian companies, with links to the
Government, were involved in violating
the U.N. authorized embargo on sales
to Iraq of dual-use equipment. And this
is outrageous. And it is preposterous
that they would be doing it.

The transfer to Irag—which is a
rogue nation, with a leader who does
not operate under internationally rec-
ognized civilized codes—of any dual-use
technology is unacceptable. And yet
once again today we have another ex-
ample.

The transfer of equipment, such as
the fermentation equipment, which
was alluded to today, which can be
used to develop biological weapons, and
the possible collusion with the Iraqis
against UNSCOM to hide technology
and weapons, is proof of a cynical bad
faith which is untenable. If this infor-
mation is true—and I am told it is well
grounded—the Russians are making a
mockery of a very serious issue, and,
more importantly, they are putting
U.S. forces at increased risk.

This type of behavior has immense
implications for a policy towards Iran
as well and the administration’s efforts
to curb these sales of equipment that
can be used to deliver or to develop
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weapons of mass destruction. This cyn-
icism should not be rewarded.

I understand that we have been hold-
ing up Senate bill 1311, the Iran Missile
Proliferation Sanctions Act, in def-
erence to the Russians to give them
time to prove their good faith and in
deference to the Vice President’s meet-
ing with them in March. In view of the
latest developments and this informa-
tion, I believe such deference is mis-
placed. I request that Senate bill 1311
be moved up on the Senate calendar. I
will make that request known to the
leadership and ask that they proceed
forward because this ‘‘good faith’ that
we are offering has obviously been re-
ceived in a way of making bad-faith
steps by the Russians and is further
proof today this cannot be allowed to
continue. Every day it is allowed to
continue, more and more U.S. lives are
at risk. It cannot be allowed to con-
tinue.

I yield the floor.

Mr. McCAIN. I ask unanimous con-
sent to address the Senate for 10 min-
utes as in morning business. I do that
with the agreement of the Senator
from North Dakota.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

SITUATION IN IRAQ

Mr. McCAIN. Mr. President, the Sec-
retaries of Defense and State have been
pursuing political support, both in the
Congress and among our allies, for the
use of military force against Iraq.

I come to the floor today to express
my support for a military strike
against Iraq and to urge our colleagues
and our allies to join us in supporting
our troops and our Commander-in-
Chief. The unfortunate impasse which
has precluded a full and conclusive
Senate debate on a formal resolution of
support should not be misconstrued.
Clearly, when and if the time comes, an
overwhelming majority in this body
will support decisive action to end the
threat to our security that Iraq con-
tinues to pose. Saddam Hussein should
have no doubt about that.

We in government are frequently ac-
cused of demonizing our enemies in
order to garner popular support here at
home for the kind of actions we are
currently contemplating with regard to
Iraq. President Bush was accused of
doing precisely that during Operation
Desert Shield. There is a considerable
wealth of information pertaining to
Saddam Hussein’s years in power,
though, that clearly indicates that we
are dealing with as ruthless and brutal
a dictator as exists anywhere in the
world today. That is not demonizing an
individual; it is accurately describing a
man with the moral and ethical foun-
dation required to employ chemical
weapons against his own population; to
assassinate any and all political rivals;
to have his own sons-in-law executed;
to massacre Kurdish populations in the
north and Shiite communities in the
south; to invade Kuwait and impose a
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barbaric occupation of that nation; and
to continue to threaten neighboring
countries despite the open revulsion
with which much of the world has re-
acted to his years of rule.

This is a regime that recognizes no
restraint upon its conduct save that
which is imposed by force of arms. As
I have repeatedly stated here on the
floor of the Senate, the actions for
which Saddam Hussein must be held
accountable represent nothing more
than what is expected of any country
that seeks to exist within a community
of civilized nations. The Government of
Iraq has imposed untold hardships on
its people solely so that it can continue
to develop and stockpile weapons of
mass destruction—weapons that it has
no moral compunction about using at
the earliest opportunity and against
any nation or segment of society.

Linkages are repeatedly made be-
tween the U.S. posture toward Iraq and
our role in the Middle East peace proc-
ess. Mr. President, that argument cries
out for denunciation at the highest lev-
els of every government. We may not
like the way every policy of or tactic
by the democratically elected govern-
ment in Israel, but the physical pain
and psychological trauma that af-
flicted Israel as a result of completely
unprovoked missile attacks by an Iraqi
regime seeking to tear asunder the
multinational coalition arrayed
against it and Tel Aviv’s refusal to re-
taliate despite ample justification for
doing so stands in strong contrast to
the Government of Iraq. There is no
basis for comparison, and U.S. policy
toward Iraq should not legitimize the
perception of linkage by deferring to
it.

The United Nations must enforce its
resolutions and do so with conviction.
And this body must acknowledge that
only the United States possesses the
capability to conduct the kind of mili-
tary operations most of us agree are
warranted and essential. That means
conveying to the President, to the
American people, and to the world, the
message that Congress stands firmly
behind the Commander-in-Chief in car-
rying out his responsibility to ensure
that the threat to regional stability
posed by Iraq is not permitted to en-
dure in perpetuity.

Mr. President, we should make clear
to the American people and to the
world that the Congress agrees with
the proposition that evil should not be
permitted to triumph. The United
States must respond forcefully, far
more so than it has in the past, to
Iraq’s unceasing provocations and it
must adopt whatever measures will en-
sure the removal from power of the rul-
ing regime in Baghdad.

We must prepare the groundwork for
a process that may take years to bear
fruit and that will certainly entail loss
of life. Opposition forces friendly to
and supported by the United States
were badly decimated by Iraq’s 1996 in-
cursion into supposedly protected ter-
ritory in northern Iraq. Survivors are
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understandably bitter and reluctant to
cast their lot with us again. That is
why the air and missile strikes we
launch against Iraq must be decisive
and not the kind of exceedingly limited
response characterized by the 27 cruise
missiles launched against targets unre-
lated to that violation of the northern
exclusion zone.

We must support a long-term oper-
ation involving opposition forces
trained and equipped to conduct a suc-
cessful revolution. This is not an easy
course that I and others are recom-
mending. But it is the only viable ap-
proach to removing a threat to the
most volatile region in the world—a
threat that could include the bran-
dishing of chemical, biological, and
some day, nuclear weapons. That is not
a situation any of us want to see de-
velop. But develop it will, if we do not
act to prevent it.

Mr. President, I am confident the
Congress will soon have the oppor-
tunity to express formally its support
for the use of force to respond to that
threat. Were there another way, I
would gladly accept it, but experience
teaches that there is not. I would never
want to see myself viewed as beating
the drums of war, but I would rather
live with that image than look into the
mirror and see a Member of Congress
who failed to do his duty of supporting
our troops in harm’s way and our Com-
mander-in-Chief in taking the kind of
measures I sincerely believe are nec-
essary to resolve the Iraqi problem
once and for all.

Mr. President, I again express my ap-
preciation for the courtesy of the Sen-
ator from North Dakota in allowing me
to make this statement.

I yield the floor.

Mr. DASCHLE. Mr. President, I want
to thank the distinguished floor leader
of the Democratic caucus, the Senator
from North Dakota, for allocating this
time to talk about something that is
very important.

I also want to commend as well the
Senator from Arizona for his comments
about Iraq. Certainly his experience
and his leadership for these many years
carries special weight with people on
both sides of the aisle. I hope that we
can continue to demonstrate the spirit
that he has articulated today as we
deal with this grave situation in that
faraway place.

———

NEW SOLUTIONS FOR A NEW CEN-
TURY: 1998 DEMOCRATIC AGENDA

Mr. DASCHLE. Mr. President, 10 days
ago, the President delivered to Con-
gress the first balanced budget in 30
years.

Yesterday we learned that the Fed-
eral deficit actually will be gone by the
end of this year, four years ahead of
schedule.

That remarkable accomplishment
was set in motion five years ago, when
congressional Democrats joined the ad-
ministration to return fiscal discipline
to Washington.
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Because we did the right thing five
years ago, our economy is stronger
today than it’s been in a generation.

Our foundation is solid.

Now we need to build on that founda-
tion.

For the last six months, congres-
sional Democrats have worked with the
administration to develop a unified
agenda for the American people. We
talked a lot about what the options
were, and what our priorities should
be. After a great deal of deliberation,
we agreed on a series of proposals that
merit—that really demand—our action
this year.

This morning, House and Senate
Democrats met with the President and
the Vice President and senior White
House officials to ratify those pro-
posals and begin the process of trans-
lating them into action, to confront
real problems facing the American peo-
ple with real solutions.

We call our agenda ‘‘New solutions
for a New Century.” These proposals
address the most urgent concerns fac-
ing the American people today. We
want to reach across the aisle and
work with our Republican colleagues
to adopt them this year.

We need to increase the take-home
pay of America’s families. By breaking
the wage cycle that continues to pay
working women 71 cents on every $1
that a man earns. By making child
care safer and more affordable. And by
raising the minimum wage by $1 an
hour over the next 2 years.

We need to make America’s public
schools the best in the world. By hiring
100,000 new teachers so we can reduce
the average class size to 18 students per
classroom in the first three grades. By
making sure that every school in
America is connected to the Internet
so that computer screens are as com-
mon in classrooms as blackboards.
And, by helping communities repair or
replace school buildings that are over-
crowded or obsolete or downright dan-
gerous.

We also need to protect our children
this year from the deadly epidemic of
smoking. We need to say that the days
when tobacco companies can spend
millions of dollars to get kids hooked
on cigarettes are over. From now on,
they will pay to keep kids away from
cigarettes.

America’s families need to know
their health insurance will be there
when they need it, that they can go to
a hospital emergency room when and
where they need to. They need to know
they can see a medical specialist if
they need one. And they need to know
that the things they tell their doctor
in confidence will be kept confidential.
We can give them that peace of mind
this year by passing our Patient’s Bill
of Rights.

America’s families need to be able to
plan for their retirement. They need
stronger private pension plans that are
portable and protected. They deserve
assurances that Medicare and Social
Security will be there when they need
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them. And early retirees and older dis-
placed workers who have no way to buy
private health insurance on their own
deserve the opportunity to purchase
health insurance through Medicare.

Finally, we need to make our neigh-
borhoods safer this year. And we will.
By helping communities create after-
school safe havens to keep kids out of
trouble. And by creating special juve-
nile courts and toughening the Federal
penalties for gang violence so that the
kids we can’t reach, the hard-core few
who are violent repeat offenders, will
be locked up for a long time.

A sound economy, stronger schools, a
secure retirement, safe neighborhoods.
That is the Democratic agenda for
America’s families. They are not sound
bites; they are sound policies. They are
new ideas for a new century.

Today, we pledge to do all that we
can to enact these new ideas into law
and make a real difference in people’s
lives.

We have little time left in this Con-
gress, Mr. President, to deal with this
and all of the leftover elements of the
agenda from last year. But let us be
clear, we need to finish our unfinished
business—the highway bill, IRS reform,
strengthening family farms, and re-
forming our campaign finance system.
We need to finish that business and
pass this agenda this year.

Our economy is strong. Our founda-
tion is solid. Now, brick by brick, we
need to keep building to take this pros-
perity to the next level and give people
the tools and the opportunities to
make their lives better in a new cen-
tury.

Mr. President, I want to reiterate my
gratitude to the Senator from North
Dakota for assuring that we could allo-
cate the time for this very important
discussion.

I yield the floor.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. I thank the Demo-
cratic leader. He has provided extraor-
dinary leadership to this caucus and
this Congress. The document that we
developed over time and announced
today with the President, the Vice
President, Senator DASCHLE, Congress-
man GEPHARDT, and the joint Demo-
cratic caucuses of the House and Sen-
ate is one that I am enormously proud
of and one that, if enacted, would sub-
stantially improve this country.

We come here, almost all of us,
Democrats and Republicans alike, be-
cause we have a passion for public pol-
icy and feel very strongly about a
range of issues and how those issues
might affect our country’s future.
While we might have substantial dif-
ferences in how we go about achieving
certain goals, I think all of us under-
stand that we sit in this Chamber as
American citizens in a democracy
wanting the best for our country. The
question is, how do we achieve that?
How do we achieve the goals that we
establish for our country’s future?
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Senator DASCHLE mentioned the
things that we have accomplished, the
things that we have yet to do, the fis-
cal policy. I can recall, going back 5
years to 1993, when we had a very, very
significant debate on the floor of the
Senate about fiscal policy, what kind
of policies would put this country back
on track, heading in the right direc-
tion; what kind of policies would con-
tinue us in the direction that we had
been moving in with higher debt, high-
er deficits, higher unemployment,
higher inflation. So we had a signifi-
cant debate about it. Those of us who
felt very strongly that there was a bet-
ter way and a better direction won by
one vote—one vote here and one vote in
the other body. A margin of one vote
determined the new fiscal policy for
this country. It was a tougher fiscal
policy. It wasn’t words; it was action.
So it was controversial. For some, it
was difficult. Some of my colleagues
who voted for it are not here any
longer; they lost their seats in Con-
gress because of it. But it was medicine
to cure what was wrong in this coun-
try’s fiscal policy and to put this coun-
try on the right course. And it worked.

It substantially reduced the Federal
budget deficit. It told all the American
people that there was a new group of
Members of Congress, a new President
who said there is a better way and a
different way, and we are going to
tackle this fiscal policy and tackle the
Federal budget deficit and change
things. It’s very interesting that, be-
cause this economy rides on a cushion
of confidence, when we made that deci-
sion, the American people were con-
fident about the future once again, and
when they are confident, they make de-
cisions like buying a home, buying a
car, taking a vacation, buying a new
refrigerator. When they are not con-
fident about the future, they don’t
make those purchases and they don’t
make those decisions. When they feel
like that, the economy contracts.
When they feel confident about the fu-
ture, the economy expands. Because
the economy has expanded and because
people have had more confidence, this
budget deficit has shrunk. It is down,
down, down, way down. We will balance
the budget.

Crime is down, unemployment is
down, inflation is down, welfare is
down. All of the things that are impor-
tant in our lives about how we are
doing in this country show signs of sub-
stantial improvement and show signs
that this country is moving in the
right direction.

I want to make one other point about
fiscal policy and some of the other
problems we face. In our agenda, we
talk about Social Security—‘‘save So-
cial Security first,” the President pro-
poses. And ‘‘save Social Security
first,”” we propose as a caucus. Some
wring their hands every day of the
week about Social Security. Some
never liked it in the first place. Some
think it doesn’t work and they wring
their hands and say, ‘“Woe, what are we
to do with Social Security?”’
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I want them to understand, as many
Americans do, that the Social Security
problem that exists is born of enor-
mous success. We would not have a
problem financing Social Security for
150 years if we went back to the old
mortality rates. In the 1930s, you were
expected to live to age 63 in this coun-
try. Now you are expected to live, on
average, to about 77 years in America.
Why? Because we have done a lot of
good things in this country. We have
invested in health care, technology,
and breathtaking medical research.
Now people, when they reach a certain
age and their knees wear out, they get
new knees, or they get new hips, or
have cataract surgery, or their heart
muscle is unplugged on an operating
table. Some people may be worth a
million dollars after all that medical
help. But the point is that people are
living longer and better lives, and all of
these problems are born of the success
of greater longevity. Does that cause
some pinching in Social Security and
Medicare in the long term? Yes, but it
is not catastrophic. Adjustments can
be made that are not significant, which
will provide solid, assured financing for
Social Security and Medicare for the
long term.

That is what this President says. As
we tame the fiscal policy deficits, and
as we begin to accumulate surpluses,
let us use those surpluses to save So-
cial Security first. Those who believe
that is not a wise course, those who be-
lieve that is not appropriate fiscal pol-
icy, come to the floor of the Senate, be-
cause we are going to have a healthy
and aggressive debate about that.
Many of us feel very strongly that it is
precisely what this country ought to
do. We have tamed the Federal deficit.
Now let’s make the right investment.
And the first commitment ought to be
to save Social Security first.

Now, within the context of other
spending we do in the budgets and
other investments, there are other
things we can do. I know we will have
Members who don’t want to do any-
thing. They have never wanted to do
anything. I mean, there are people who
have said there is no role for Govern-
ment. There are people who put seat-
belts on when they drive through a car
wash. They’re so conservative they
don’t want to do anything ever. Much
of what we have accomplished in this
country has been because we have
made the right kind of investments.

This proposal that we have developed
jointly says that one of those invest-
ments that is very important is in the
area of health care research down at
the National Institutes of Health,
where breathtaking, new medical re-
search occurs. We are saying we can in-
vest substantially more money and you
can, as a result of that, save an enor-
mous amount of money and save lives
and improve the lives of the American
people. I am very excited about that.
What better investment is there in this
country than to invest in the kind of
medical and health care research at the
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National Institutes of Health which
has provided breakthroughs in medi-
cine that have allowed people to live
much longer and more productive
lives?

Another investment that the Presi-
dent and we call for in our joint policy
message is an investment in education.
Education is our future. Our children
are our future. Investment in our chil-
dren represents our tomorrow. We talk
about investing in schools, investing in
good teachers, and deciding that we
can do this country a significant
amount of good by understanding that
the priority is educating our children.
Thomas Jefferson once said, ‘‘Anyone
who believes a country can be both ig-
norant and free believes in something
that never was and never can be.”” He
was right about that 200 years ago. The
reason this country has done so well is
because we have always established
that education is a priority. It must re-
main a priority, and that is what our
caucus and our policy choices are com-
mitted to doing.

A couple of other items—and I don’t
want to cover them all because some of
my colleagues will cover some. Teen
smoking is part of our agenda. We need
to end that, to combat teen smoking.
You have all heard the message that
you don’t find people deciding at age
25, as they sit around in a recliner
thinking about life, or wondering what
on Earth can I do to further enrich my
life, or what is missing from my life,
and they come up with the answer:
Smoking; I would like to start smok-
ing. Nobody does that at age 25 or 30. If
you are not smoking by the time you
are a kid, you are not going to be a fu-
ture user of tobacco.

The tobacco companies have always
known that, and that is why they have
always targeted their future cus-
tomers, who are the children. Does
anybody know anybody who is 25 or 30
years of age who says, how can I enrich
my life further? and then comes up
with the answer that I would like to
start smoking? Nobody does that. We
also understand that we can save lives
by combating teen smoking, and there
are plenty of ways to do that. A thou-
sand kids a day will die—3,000 kids a
day will start smoking, and a thousand
will die of that cause. We can save lives
with a national campaign to combat
teen smoking.

Drunk driving. This agenda of ours
also deals with the question of drunk
driving. That is not some mysterious
illness or disease. We know what
causes fatalities on the roads—drunk
driving. Everyone in this Chamber and
every family represented here knows
that—friend, mneighbor, relative, ac-
quaintance. I am not even very logical
about this question. The night that I
got the call that my mother had been
killed by a drunk driver, I’'ll never for-
get the moment, and I'll never forget
how I have felt from that day forward.
People who drink and drive turn auto-
mobiles into instruments of murder.
The fact is, it’s not just the .08 we are
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going to debate, the question of when
are you drunk. There are six States in
this country where you can get behind
the wheel of a car and take a fifth of
whiskey in one hand and the steering
wheel in the other and drive off, and
you are perfectly legal. That ought not
happen anywhere in America. We can
change that. There are some 20 States
in which, if the driver can’t drink, ev-
erybody else in the car can be drinking.
Vehicles on roads in this country ought
not to have open containers of alcohol
in them, period. That is something we
can address in this Congress.

Finally, campaign finance reform is
also part of what our caucus is com-
mitted to doing. There are a lot of dis-
cussions about what pieces will work
and what pieces will not work with re-
spect to campaign finance reform. I
want to describe one little piece that I
think is important. The most signifi-
cant kind of air pollution in America
today is the 30-second political ad that
does nothing but tear down someone’s
opponent. It is a 30-second slash and
burn, cut and run ad that contributes
nothing to our country. The first
amendment gives everybody the right
to do that. We won’t change that. But
there is a little thing we can change.
We can, by Federal law, say that every
television station is required to offer
the lowest rates on the rate card dur-
ing political advertising during a cer-
tain period. I propose that we change
that law to say that low rate is only
available to candidates who run adver-
tisements that are at least 1 minute in
length. Let’s require people to say
something significant in one in which
the candidate himself or herself is in
the advertisement 75 percent of that 1
minute.

Some people may not like that. I do.
Can you think of any other business,
other than American politics, where
the competitor says—for example, can
you conceive of a car company who
does all of its advertising saying: By
the way, if you buy a Chevrolet, you
are going to kill yourself because they
are not safe; or fly American, or
United, or Northwest and, by the way,
their mechanics are a bunch of drunks.
Do we see that in any other part of our
lives? No. That is not the way commer-
cial enterprises compete against each
other. But it is the way we compete in
politics. Shame on us. We can change
that. It ought to be a competition of
ideas and about what we want for the
future of this country. I hope one of
these days we can have campaign fi-
nance reform that gets to that point.
But at least a little proposal I am sug-
gesting, on top of all of the other
things that we are talking about in
campaign finance reform as a caucus,
might finally stop some of this air pol-
lution or at least lessen the pollution
that permeates every campaign in this
country.

Then there is food safety, clean air,
and clean water. Our caucus stands for
things that are positive in the lives of
the American people. Some say they
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want to debate politics with the same
old stereotypes. TUnfortunately, it
won’t work anymore. To those who
say, ‘‘There are the good guys, and
there are the tax-and-spend people,” 1
say that doesn’t work. Our caucus, in
this Congress, with this President,
made a decision that we were going to
do some awfully important things to
put this country back on course, and
we did it—at great cost and expense to
our caucus. But the American people, 5
years later, see the results for this
country of what we have done. We say
that the job isn’t finished. There is
much to do to make this a better coun-
try. That is the purpose of the message
and the purpose of the set of public
policies that tell the American people:
Here is why we are here and what we
want to fight for to improve America’s
future.

I yield the floor to the Senator from
Connecticut, Senator DODD.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. DODD. Thank you, Mr. Presi-
dent. Let me commend our colleague
from North Dakota for a very eloquent
statement and the Democratic leader,
Senator DASCHLE of South Dakota, for
laying out one of the primary objec-
tives of a Democratic agenda for this
session of the 106th Congress.

I think there are issues that ought to
enjoy and attract strong bipartisan
support—sustained growth in our econ-
omy, a balanced budget, a growing sur-
plus, and investments in the edu-
cational and health needs of young peo-
ple. I certainly hope that on managed
care issues, in particular, we can find
consensus—making sure that people
across this country have the right to
choose their own doctors and are not
going to be forced out of the hospital
prematurely. A bill of rights for pa-
tients is something that is long over-
due. I know that the people of Amer-
ican are hoping that this Congress will
address these issues before we adjourn.

I want to commend those who are re-
sponsible for putting this agenda to-
gether and to address a few aspects of
it more fully.

Shortly we will be hearing from our
colleague from North Dakota, Senator
CONRAD, who has led a task force over
the past several months to fashion a
bill to deal with the difficult issue of
tobacco use by young people—a bill
which I was pleased to cosponsor. As
Senator DORGAN just discussed, the
facts on youth smoking are not in con-
troversy—3,000 young ©people start
smoking every day, and 1,000 of those
will die prematurely.

This is an issue that ought to unite
Americans regardless of political per-
suasion or ideology. We all pay when
children become addicted to tobacco. It
is not just the children who pay with
abbreviated lives that might have pro-
duced far more for themselves, for
their families, and for their Nation.
But all of us in a sense suffer when we,
by our silence, by our inaction promote
or at least don’t try to retard the
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growth of a problem that so negatively
affects young people. So, I am hopeful
in these few legislative days we have
remaining, we will do something mean-
ingful to reduce the harmful impact of
tobacco on the children in this coun-

try.

%Ve all know that a tax increase,
which makes tobacco less affordable, is
one of the ways to do that. I'd like to
cite some facts from a recent survey
done in my State—in Fairfield County,
CT. This county is a one of great afflu-
ence—it contains the towns of Green-
wich and Westport some of the more af-
fluent communities in the Nation. It is
also a county that is the home of
Bridgeport, CT, one of the poorest cit-
ies in the Nation. In a relatively small
area of geography, you have great di-
versity in income.

This survey looked at young people’s
smoking habits. Interestingly, about 30
to 35 percent of the young people in the
more affluent suburbs in the commu-
nities of Fairfield have already begun
to smoke or abuse alcohol. In Bridge-
port, however, the percentage of teen-
agers was much lower—10 to 13 percent.
Why? There are many factors, but,
clearly economics play a major role.
The people who conducted this survey
concluded that money does make a dif-
ference—that the ability of a teenager
to buy a pack of cigarettes actually
does affect the likelihood that he or
she will smoke.

Senator CONRAD has included in his
bill a tobacco tax of $1.50—the amount
that public health experts tell us is
necessary to effect a decrease in youth
smoking. Senator CONRAD has also laid
out a plan for making use of the rev-
enue raised by this increased tax on to-
bacco. I suspect that I was somewhat of
a pest over the last 72 hours as he was
getting ready to introduce this bill—in
making repeated suggestions about
how he could best make use of those
funds. I am very pleased that Senator
CONRAD will be directing $14 billion of
the revenues—of the $80 billion that
will be generated in the next 5 years or
so—toward improving the affordability,
availability and quality of child care.

My colleagues know, going back dur-
ing the years of my tenure in the Sen-
ate, that I have spent a lot of time ad-
vocating for children’s issues, particu-
larly child care. So, I am deeply, deep-
ly grateful to my colleague from North
Dakota for agreeing to allocate such a
substantial part of these dollars to the
needs of children. I know my colleague
from Rhode Island, JACK REED, who
was one of the first cosponsors on our
comprehensive child care bill intro-
duced last week and an active member
of the Democratic Strike Force—Right
Start 2000 that we formed in the Senate
here to focus on children’s issues, joins
me in expressing our appreciation.

While we are on the topic of child
care, Mr. President, I'd like to share
with my colleagues some new findings
in the child care debate that relate to
the issues of the cost and quality of
child care.

Mr. President, after we passed the
welfare reform package in 1996 I asked
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the General Accounting Office if they
would do a survey of States and give us
some idea of how this law would affect
the child care needs of families in this
country. The GAO, just in the last few
days, completed its survey and issued a
report to the Subcommittee on Chil-
dren and Families, of which I serve as
ranking member.

Let me just briefly share some of the
conclusions of this GAO study about
how welfare reform is affecting not
only welfare recipients, but also work-
ing families. I think these findings
highlight why the allocation that the
Senator from North Dakota has di-
rected to children’s needs in his to-
bacco bill is so critically important.

This report’s findings are based on a
survey of several States—California,
Louisiana, Oregon, Texas, Washington,
and Connecticut. First, let me offer the
good news. According to the GAO
States have done a very good job in
meeting the needs of welfare recipi-
ents. Most families who need child care
assistance in order to begin to enter
the workplace are receiving it. Now,
for some of the bad news. In order to
help all of the welfare recipients,
States had to severely limit the access
of working families to child care sub-
sidies. People who are right on that
margin—not on welfare, but just over
the line—are not getting the assistance
they need.

The survey indicates that access of
working families to subsidies has been
severely curtailed. Even if States draw
down all of the Federal funds available,
more than half—52 percent of working
families in this country who need af-
fordable child care—will be denied it.

In Texas, one of the seven States sur-
veyed, this means that over 37,000
working families remain on waiting
lists for child care assistance. In Cali-
fornia, even more dramatically, 200,000
working families are on waiting lists
for child care assistance—some for over
2 years. Tragically, in my State of Con-
necticut, we just stopped pretending.
We don’t even keep waiting lists for
new families.

In this survey, the States also told
the GAO about severe problems with
the availability of child care. As we
have known for years, certain types of
care are not available at any cost—in-
fant care, care for children with dis-
abilities and care during nonstandard
work hours.

The GAO found that States are par-
ticularly concerned that the work par-
ticipation requirements of welfare
could exacerbate the shortage of infant
care. Under welfare reform, mothers
with children over the age of 1 are told
they must work. Some States have
chosen even tougher standards. In Wis-
consin and Oregon, mothers with chil-
dren older than 3 months must work. I
find it somehow ironic that we now
have Republican legislation pending
that would offer incentives for parents
to stay home with children under the
age of 3 years—a wonderful idea—but
yet we have in place a work require-
ment for welfare recipients with chil-
dren over 3 months in some States.
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In many communities, child care for
very young children is so limited that
parents must sign up while they are
still pregnant to have any chance of
finding that care at all.

Welfare reform is also exacerbating,
according to GAO, the lack of child
care during nonstandard work hours.
Many welfare parents are finding jobs
in service industries where shift work
is required. Yet in most communities
child care on weekends or after 6 p.m.
is nonexistent.

When it comes to improving the qual-
ity, it is clear that States are making
an effort. States are trying to improve
provider training, to incresae provider
compensation and to help facilities
meet licensing standards, but they are
still concerned that they are falling
short. They are concerned, and rightly
so, that as work participation require-
ments rise, quality may be com-
promised.

This report is not about blaming the
States. They are doing the best they
can with a very big job. This is not
about pitting welfare recipients
against working families in the battle
for limited child care dollars. It should
be about making sure that the Federal
Government provides sufficient re-
sources so that parents who need safe
and affordable child care in order to
work can find it in this country.

Senator CONRAD’s bill and the $14 bil-
lion in funding that it will provide will
g0 a long way towards meeting those
needs. I am pleased that the Senator
from North Dakota has included in his
tobacco legislation language directing
these funds to the programs outlined in
the Child Care A.C.C.E.S.S. bill which I
introduced last week. I think it will go
a long way toward ensuring that work-
ing families are going to get the kind
of child care assistance and support
they need.

Again, I want to say to my colleague
from North Dakota that I commend
him immensely for the tremendous job
he did, and I apologize to him publicly
for being the source of some annoyance
to him as I tried to get more money
out of him for child care over the last
several days. He very generously dou-
bled the investment in child care from
$7 billion to $14 billion. I thank him for
that. Hope springs eternal. There may
even be some additional resources
made available for child care as we go
through this debate. I am grateful to
him and members of the tobacco task
force for their attention to the needs of
children and child care in their legisla-
tion.

Mr. President, I yield the floor.

Mr. CONRAD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. CONRAD. Mr. President, I want
to thank my colleague from Con-
necticut for his gracious assistance, as
we move to introduce the tobacco leg-
islation. I also want to thank him for
his
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forceful advocacy. That is what this
place is all about. And there is no more
forceful advocate for children in this
Chamber than the Senator from Con-
necticut, Senator DoDD. He cares deep-
ly about this subject. He fights for
what he thinks is an appropriate allo-
cation of resources to make the
changes that are desirable.

So it is not a matter of irritation. It
was a matter of tough negotiation, and
he is a darned good negotiator. Any-
body who is able to increase an alloca-
tion they care about by 100 percent—
there is only one person in that cat-
egory: The Senator from Connecticut.
But it was for a good cause, and we
very much appreciate his support for
the legislation.

(The remarks of Mr. CONRAD, Mr.
REED, Mr. KENNEDY, and Mr. BAUCUS
pertaining to the introduction of S.
1638 are located in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I yield
to my very, very good friend, the dis-
tinguished senior Senator from West
Virginia who is the ranking member of
the Appropriations Committee and has
held more titles around here than I can
think of. It is an honor to yield to him.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. I thank the Senator. Mr.
President, how much time do I have re-
maining under my reservation?

The PRESIDING OFFICER. The Sen-
ator from West Virginia has 35 minutes
remaining of his reservation.

Mr. BYRD. I thank the Chair. I may
or may not use all of that today. What-
ever I use at this point, I ask that it be
taken off my time that has been re-
served.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. I thank my friend, and I
will be about 5 minutes.

———

SENATOR SPECTER’S 68TH
BIRTHDAY

Mr. BYRD. Mr. President, it is an un-
fortunate fact of life in today’s Senate
that, as Members go about the business
of fulfilling their duties, it is increas-
ingly difficult to find time in our hec-
tic schedules to acknowledge the per-
sonal milestones of our colleagues. I
intend to rectify this situation in part
today by taking just a few minutes to
congratulate my friend from Pennsyl-
vania, Senator ARLEN SPECTER, on the
occasion of his 68th birthday.

Oh, Mr. President, only to be 68
again. Oliver Wendell Holmes said,
“Oh, just to be 70 again.” Well, I feel
very much in that same mode.

Born in the prairie town of Wichita,
Kansas, at the start of the Great De-
pression, ARLEN SPECTER, through the
diligent application of his intellect and
his tenacity, has become the 1,750th in-
dividual to serve this great nation as a
United States Senator.
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Mr. President, Senators serve with
Presidents. I hope Senators will re-
member that. Senators don’t serve
under Presidents. Senators serve with
Presidents. President is another office,
a high office, indeed, in the executive
branch. But Senator SPECTER is the
1,750th individual to serve this great
Nation as United States Senator, and
he has served with Presidents in both
parties.

Woodrow Wilson reportedly said,
“The profession I chose was politics;
the profession I entered was law. I en-
tered the one because I thought it
would lead to the other.”” Mr. Presi-
dent, I do not know if, in Senator SPEC-
TER’s case, he came to the same con-
clusion or if politics was for him a nat-
ural calling, but whatever the case, the
melding of politics and law in the per-
son of this thoughtful, soft-spoken
Pennsylvanian has resulted in an in-
spired result for the people of the Key-
stone State.

A graduate of the University of Penn-
sylvania and Yale University Law
School, ARLEN SPECTER began his re-
markable public career as an assistant
district attorney in Philadelphia,
where he won the first conviction in
the Nation of labor racketeers, fought
consumer fraud, and relentlessly pros-
ecuted corrupt public officials. That
willingness to take on the tough fights,
no matter where they might lead, has
become the hallmark of the senior Sen-
ator from Pennsylvania, Mr. SPECTER.

But dogged pursuit of righting crimi-
nal wrongs is only one facet of ARLEN
SPECTER’s many-faceted character. As
a Member of the Appropriations Com-
mittee in the Senate, Senator ARLEN
SPECTER has worked long hours, and
with great determination, in an effort
to see that Federal dollars are wisely
usedto combat breast cancer, prostate
cancer, heart disease, and Alzheimer’s
disease. Indeed, I believe it is fair to
say that my friend from Pennsylvania
takes a second seat to no one when it
comes to his commitment to doing all
that he can to provide a Dbetter,
healthier life not only for those whom
he represents in Pennsylvania, but also
for all Americans.

Mr. President, it is this fortuitous
combination of legal acumen, tenacity,
and compassion for the difficulties of
others that has made ARLEN SPECTER a
highly-respected Member of this body,
one whose counsel is so valuable to all
who know him and work with him. As
Henri Frederic Amiel noted in his
Journal on April 7, 1851, ‘““man becomes
man only by the intelligence, but he is
man only by the heart.” Senator SPEC-
TER is a superior example of what
Henri Frederic Amiel meant by that
pronouncement. So I offer my friend
and colleague my heartfelt congratula-
tions, and also my thanks to him for
his wisdom, his character, and his de-
cency on this day which marks the be-
ginning of his 68th—almost the begin-
ning—I suppose it is the beginning of
his 68th year. Oh, but to be 68 again.

So I say to my friend from Pennsyl-
vania:
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The hours are like a string of pearls,

The days like diamonds rare,

The moments are the threads of gold,

That bind them for our wear.

So may the years that come to you

Such wealth and good contain

That every moment, hour and day

Be like a golden chain.

Mr. President, I thank my friend
from Montana for his kindness in yield-
ing to me. I yield the floor.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. I join my colleague in
congratulating our friend, Senator
SPECTER from Pennsylvania, on his
68th birthday. I have watched Senator
SPECTER over the years, and I can say
I do not think there is a Senator with
a finer legal mind than the Senator
from Pennsylvania, particularly from a
criminal law perspective, constitu-
tional law perspective, and a prosecu-
torial perspective as a former pros-
ecutor in Pennsylvania.

He brings to this body tremendous
experience and tremendous judgment.
And I join my colleague in wishing our
colleague from Pennsylvania the very
best returns on his 68th birthday.

———

THE NEED FOR ISTEA

Mr. BAUCUS. Mr. President, I rise
today, along with my colleagues, to
urge the Senate to begin the debate on
the ISTEA reauthorization bill.

That is important for a number of
reasons, that I will get to in a moment.
But first let me comment on why we
find ourselves in this position.

As my colleagues know, the current
ISTEA legislation expired on Sep-
tember 30th of last year.

The Environment and Public Works
Committee, under the leadership of our
chairman Senator CHAFEE and our sub-
committee chairman Senator WARNER,
reported the 6-year reauthorization bill
on October 1.

About that same time, the House
Transportation and Infrastructure
Committee reported a stop gap 6-
month extension. Unfortunately, as we
all recall, the Senate bill got caught up
in an unrelated debate over campaign
finance reform.

So, regrettably, last session ended
with the Congress—both House and
Senate—unable to complete action on a
long-term bill to reauthorize this im-
portant legislation. The best we could
do was to extend the funding until May
1 of this year.

Now, there is plenty of blame to go
around for this unfortunate situation.
Whether it was the failure to invoke
cloture, or the filling of the amend-
ment tree, which prevented Senators
from offering amendments, there were
lots of reasons for our failure last year.

But that was then, and this is now.
And the plain fact is that pointing fin-
gers at one another about what did, or
did not, happen last year will not help
us move a reauthorization bill this
year.
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So let us stop blaming one another
for last year and let us start figuring
out how to get the ISTEA legislation
reauthorized quickly this year.

Now, Mr. President, let me talk
about why we need to move quickly
with ISTEA. The simple fact is that
without quick action, highway
projects, safety programs, and transit
projects will begin to lose the ability
to meet our country’s transportation
needs.

Already State highway officials tell
us that they are beginning to delay
projects. Why should this be so?

Why are States slowing down, or
stopping, some projects—even though
there are still 42 days of funding left
until the May 1st deadline?

The reason is that most highway
projects take a long time to complete.
It is not unusual for even relatively
simple projects to take three, four or
five years to finish. Sometimes even
more. And complicated or controver-
sial projects, such as the Central Ar-
tery in Boston, can take a decade or
two to go from conception to comple-
tion.

In the highway business, you don’t
start a project unless you know you
will have the funds to complete it.

After all, these projects cannot be
turned on and turned off like a faucet.
Doing so wreaks havoc on the con-
struction itself, on the neighborhood,
on traffic congestion, and so on.

Because these projects extend over
many years, they require a certainty in
funding that extends over a comparable
period. That is why highway bills need
to last for several years. ISTEA ran for
6 years. The Senate-reported bill also
lasts for 6 years. This time provides a
good sense of stability to the financing
of projects and allows states and com-
munities to plan their transportation
programs efficiently.

But a short-term extension gives you
uncertainty, not stability. Especially
for large projects, if states cannot as-
sure that Federal matching funds will
be available to finish it, they won’t
even start it. So they delay projects,
even if there may be a few weeks of
funding left.

At the end of my remarks, I will list
a few of the States that are beginning
to delay projects. I hope my colleagues
will pay close attention to it. Because
the longer we delay a reauthorization
bill, the longer this list will grow.

Now, let me talk for a few minutes
about how the highway program works
on the ground. And the process I will
describe is essentially the same in
every State.

BEach project normally has three dis-
tinct stages—planning, development,
and construction. Each stage can last
from weeks to years, depending on the
specific project. The charts I have here
today focus on the project development
stage, that is, the process of taking a
project proposed by local government
and getting it ready for construction.

As my colleagues can see, it is not
simple. A highway project goes
through a very complicated process.
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The chart on my right shows the first
phase—the ‘‘survey phase’’.

This is the part of a project where
State Departments of Transportation
do such things as prepare for public
hearings; begin to draft environmental
documents; collect soil samples; begin
preliminary engineering; assess traffic
noise impacts; begin subsurface utility
relocation; and assess wetlands and
water quality impacts.

The second chart, on my left, shows
the ‘“‘design phase’. Here, States must
prepare the design documents for a
project. These documents include traf-
fic access plans; wetland mitigation
plans; review of soil samples for haz-
ardous materials; and applications for
water quality permits.

Of course, it also includes prepara-
tion of final construction drawings,
route alignments, schedules of mate-
rials, and the like.

The third chart covers the ‘‘right-of-
way’’ phase. In this phase, States pre-
pare the final environmental docu-
ments; determine where rights-of-way
must be acquired; determine utility re-
locations; determine final traffic ac-
cess controls; obtain wetlands permits;
and review all of the documents from
the previous design phase.

And as I said before, all this must be
done before one shovelfull of dirt is
turned.

Now, Mr. President, I explain this
process to my colleagues so that they
can begin to understand the com-
plicated nature of the highway pro-
gram. Every project in every State
must go through this type of process.
In Montana, we have over 450 projects
going through it. In States with larger
transportation budgets, there can be as
many as 1,600 projects in the pipeline.

No project can be ready to go to con-
struction if it has been held up at any
point in the development process. And
States will not obligate funds to pre-
pare a project for construction if they
are uncertain they will actually be able
to construct it at some point.

For some projects that are large and
complicated, the project development
process can be longer than others. But
the typical development time for a
major construction project can range
from five to seven years. That is, it can
take five to seven years for a project to
reach the point that it is ready for con-
struction.

Once a project is ready for construc-
tion, States must still advertise the
project—which can take 3 to 4 weeks.
Then States must receive bids, open
the bids and award the contracts. That
can take an additional 4 weeks. And
workers, equipment and materials
must be mobilized and brought to the
construction site. More time.

Finally, there is the time spent on
actual construction.

With such a complicated, time con-
suming process, it is important that
Members of the Senate understand that
even brief interruptions during project
development can cascade into lengthy
delays in construction.
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That is why the ISTEA bill runs for
six years, to give the States some as-
surance they will not face wasteful
delays and disruptions caused by fund-
ing uncertainties. That is also why a
short-term extension, or worse, a series
of short term extensions, is so disrup-
tive.

I have heard many Members ask
“what does it matter if we wait until
late March or April to do this bill?”’. I
hope that once Members and staff be-
come more familiar with this program,
that will be a simple answer.

If we wait to begin the debate until
“later’’, this bill will not be done by
the May 1st deadline. That means more
projects will be delayed. It means thou-
sands of workers will lose jobs. And I
am afraid that such job losses will
begin to happen soon.

I have heard of one contractor who
plans to lay off his construction work-
ers on May 1st and will not rehire them
until at least 30 days after the final
conference report is agreed to.

That same contractor will not be
placing any orders with his suppliers
until 45 to 60 days after a new bill is in
place because he is uncertain he will
have construction contracts to work
on. And I am confident there are more
contractors throughout the country
making the same business decision.

Mr. President, the hardworking
Americans who lose their jobs because
of these delays will do so through no
fault of their own. These folks will be
ready to show up for work every day
and do a good job. And yet they will be
told they must find other work because
Congress couldn’t resolve its dif-
ferences and get the ISTEA bill reau-
thorized in time.

Every State will feel this pain. Yes,
some will hurt more than others. But
every State will have to delay projects.

As I mentioned earlier in my re-
marks, some States have already listed
the projects that will most likely be
delayed if a reauthorization bill is not
signed into law by May 1st. These are
real projects.

These are projects that communities
were counting on. These are projects
that are important for the safety and
mobility of drivers and pedestrians and
to relieve congestion in these States.

The States that have already made
plans to delay projects include: Ken-
tucky, South Dakota, Maine, Wyo-
ming, Georgia, Nevada, Texas, Mis-
souri, Oklahoma, Indiana, New Hamp-
shire, Indiana, North Dakota and Utah.

More States are expected to an-
nounce their plans soon.

Mr. President, let’s not treat the re-
authorization of ISTEA as a political
football. The consequences for all of
our States are very real. For those
Senators who doubt the impacts, I sim-
ply ask that they call their State De-
partment of Transportation. Ask them
what they plan to do in the coming
weeks. I can assure you that it will not
be good news.

So we have a very important job to
do—to reauthorize ISTEA. Let’s get to
it.
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I stand ready to work with the Ma-
jority Leader, with Senator DASCHLE,
with my committee leadership, with
Senators BYRD and GRAMM, with the
Budget Committee and all my col-
leagues to find a way to bring this bill
up as soon as possible.

Mr. BYRD. Will the Senator yield?

Mr. BAUCUS. I am happy to yield to
the Senator.

Mr. BYRD. I thank the distinguished
Senator for his remarks on this very
important subject. I sat and listened to
them. I found them to be very illu-
minating, very interesting, very in-
formative and refreshing.

I have been around a good many
years. I didn’t realize all of the steps,
the lengthy process, the consumption
of time that is required from the alpha
to the omega of planning and com-
pleting the highway. This has been
most edifying to me as I have listened.
I thank the Senator.

I recommend to all Senators that
they read in the CONGRESSIONAL
RECORD the statement that has been
made today by Senator BAUCUS. He sits
on the authorizing committee, and he
has had an opportunity because of the
jurisdiction of that committee over
highways, he has invested many years
in the study of this subject matter, and
it is a real privilege to have him part of
the Senate. I thank him for imparting
to me, and I am glad I took the time
and sat here and listened to him.

This vast knowledge—I am sure he
could speak all afternoon on this sub-
ject without notes. I thank him. His
comments have been very helpful. I
hope all Senators will read these re-
marks in the RECORD and that Senators
will join in cosponsoring the Byrd-
Gramm-Baucus-Warner amendment.

If the Senator will allow me 10 more
seconds, I ask unanimous consent that
the following three Senators be added
as cosponsors to the Byrd-Gramm-Bau-
cus-Warner amendment numbered 1397
to the bill S. 1173, the Intermodal Sur-
face Transportation Efficiency Act of
1997: Senator DODD, Senator BINGAMAN,
Senator THURMOND.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. I thank the distinguished
Senator.

Mr. BAUCUS. I thank my good friend
from West Virginia. Nobody has
worked harder on this issue than he.
We all owe him a tremendous debt of
gratitude for his very fine work.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

e ——
A SEARCH FOR TRUTH WITH AN
INDEPENDENT COUNSEL

Mr. MCCONNELL. Mr. President, I
rise today to call attention to a serious
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and deeply troubling crisis in our coun-
try. This is a crisis of confidence, of
credibility, and of integrity. Our Na-
tion is indeed at a crossroads. Will we
pursue the search for truth, or will we
dodge, weave, and evade the truth?

I am, of course, referring to the in-
vestigation into serious allegations of
illegal conduct by the President of the
United States—that the President has
engaged in a persistent pattern and
practice of obstruction of justice. The
allegations are grave, the investigation
is legitimate, and ascertaining the
truth—the whole truth, and nothing
but the unqualified, unevasive truth—
is absolutely critical. The search for
truth is being led by a highly capable
former Solicitor General of the United
States and a former judge of the U.S.
Court of Appeals for the D.C. Circuit,
Kenneth Starr.

Mr. President, I am deeply troubled
today because Judge Starr’s pursuit of
the truth is being undermined every
step of the way, every single day, in
the press by those whose sole mission
is to attack and impugn the court-ap-
pointed independent prosecutor and the
congressionally created process. These
attackers are not the journalists or the
broadcasters.

Mr. President, what troubles me the
most here is that these reckless at-
tacks and ruthless onslaughts are
being carried out by the closest advis-
ers to the President of the United
States.

Just this past Sunday on Meet the
Press, Paul Begala, Assistant to the
President, accused Judge Starr of leaks
and lies and called him ‘‘corrupt.”
That is not a paraphrase, that is a di-
rect quote. He actually used the word
“corrupt.” The smear campaign is
being orchestrated by the White House.

Obviously, I can’t vouch for the truth
or falsity of the obstruction-of-justice
charges against the President. But
what I can tell you is that the assaults
on Judge Starr, the character assas-
sination against the court-appointed
independent prosecutor, is authorized
and approved by the President of the
United States. And it should stop.

The White House and the First Lady
have announced that the President’s
problems are nothing more than a
“vast right-wing conspiracy.” As many
commentators have pointed out, this
so-called conspiracy is so vast and so
broad that it encompasses both the
media and a White House intern.

But I would like to point out today
that the vast and broad conspiracy just
got bigger. Apparently, this vast right-
wing conspiracy is so sweeping and so
pernicious that, in 1993, it compelled a
Democrat-chaired Ethics Committee in
a Democratic-controlled Congress to
appoint Judge Kenneth Starr to help
investigate whether Republican Sen-
ator Bob Packwood should be expelled
from the U.S. Senate.

Mr. President, let me refresh the
recollection of the Senate regarding
the 3-year Packwood investigation,
which began in late 1992 and ended with
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Senator Packwood’s
1995.

I was the vice chairman, and later
the chairman, of the Ethics Committee
during that investigation. As everyone
will recall, that investigation was a
very sensitive, personal and serious
matter. It involved the allegation that
Senator Packwood had ‘‘engaged in
sexual misconduct” and ‘‘attempted to
intimidate and discredit the alleged
victims, and misuse[d] official staff in
attempts to intimidate and to dis-
credit.”

During this lengthy investigation,
Senator Packwood objected to the Eth-
ics Committee’s review of his personal
diary entries in the fall of 1993. The
committee proposed a process where
the diaries would be reviewed by an
independent hearing examiner who
would serve two functions: First, the
examiner would review the diaries to
ensure that the committee would see
all relevant and probative information.
Second, the examiner was asked to pro-
tect the privacy interests of Senator
Packwood, his family and friends.

The Ethics Committee had to choose
a person who was fair, impartial, pru-
dent, and trustworthy. Someone who
wouldn’t be on a vendetta against
Democrats or Republicans; someone
who had earned the clear respect of
both parties; someone with the highest
integrity; someone with a clean track
record; a man with sound credentials,
who was above reproach. And the Eth-
ics Committee chose such a man.

resignation in

They chose a man who was the son of
a Baptist minister, a graduate of Duke
University Law School, a former clerk
for Chief Justice Warren Burger. The
Ethics Committee—chaired at the time
by a Democrat in a Democrat-con-
trolled Congress—chose a man who was
the former Solicitor General of the
United States, a former judge of the
U.S. Court of Appeals.

That man was Kenneth Starr.

Let me tell you who was on the com-
mittee at that time. The committee
was chaired by my colleague from Ne-
vada, DICK BRYAN. The Republicans on
the committee included myself, Sen-
ator CRAIG and Senator BoB SMITH of
New Hampshire. The other Democrats
were my dear colleagues, Senator MI-
KULSKI of Maryland and the current
minority leader, Senator ToM DASCHLE.

The matter was not quiet and secre-
tive. The entire U.S. Senate knew who
would be called upon to exercise impar-
tiality, discretion, and judgment in a
highly important and highly sensitive
matter. We actually discussed this
matter on the floor of the Senate be-
cause there was a needed Senate action
to enforce the subpoenas. Senator Alan
Simpson referred to Judge Starr as ‘“‘a
splendid man,” and ‘“‘a man of judg-
ment, honesty, integrity, and common
sense.”’

Senator ARLEN SPECTER
““Many people have

stated,
spoken about
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[Judge Starr’s] integrity, and the com-
mittee has already endorsed his stand-
ing. . . . If Judge Starr makes a judg-
ment, that is the judgment. That is
it.”

My colleagues on the other side
didn’t object or dispute that notion.
For example, Senator JOHN KERRY, of
Massachusetts, voiced the consensus
opinion when he declared on the Senate
floor that ‘‘Judge Starr is certainly a
neutral party.”’

And, it didn’t stop with the Demo-
cratic-chaired Ethics Committee and
the Democrat-controlled Congress. In
1994, the U.S. District Court in the Dis-
trict of Columbia had to choose some-
one to serve as a special master to help
enforce the Ethics Committee’s sub-
poena for the Packwood diaries.

The court had to choose a man who
was fair, impartial, prudent, and trust-
worthy; again, someone who wouldn’t
be on a vendetta against Democrats or
Republicans; again, someone who had
earned the clear respect of both par-
ties, and someone with the highest in-
tegrity, who was above reproach.

The court chose such a man, Mr.
President. It chose the former Solicitor
General of the United States and a
former judge of the U.S. Court of Ap-
peals, Kenneth Starr.

So, today, we examine the White
House’s ludicrous, self-serving claim of
a ‘‘vast right-wing conspiracy’” and
find that the conspiracy has ensnared
even more than we would have ever
imagined. The ‘‘vast right-wing con-
spiracy’” can now count as members
the Democrat-chaired Ethics Com-
mittee in 1993 and the then Democrat-
controlled Senate. And, lest we forget,
the conspiracy can also count the Fed-
eral District Court for the District of
Columbia as one of its members.

My point here, Mr. President, is sim-
ple: The attacks on Kenneth Starr are
unfounded and unproductive. The at-
tacks are, in fact, unconscionable.

Let me point out, as far as this crazy
conspiracy theory is concerned, most
people would agree that the Senator
from Kentucky has fairly solid con-
servative Republican credentials. If
somebody were engineering a ‘‘vast
right-wing conspiracy,” I think I might
have gotten wind of it. Furthermore,
let me point out that I don’t know Ken
Starr. I do not recall ever meeting him
in my 14 years in Washington. If he
were a fire-breathing Republican ideo-
logue, one would think that, as active
in Republican politics as I have been
over the last 15 years, I might have run
into him someplace along the line.

The crisis in the White House is a cri-
sis for our entire country. The crisis
will only be resolved by a fair and
sober search for the truth. It is clear
from the record that Judge Starr is the
right man for this job. I think that it
is important for the President and his
people to stop this smear campaign.
Let Ken Starr do his court-appointed
job and let the American people learn
the truth, the whole truth, and nothing
but the truth.
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Mr. President, I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

———
THE DEMOCRATIC AGENDA

Mr. KENNEDY. Mr. President, I
strongly support the legislative prior-
ities announced today by President
Clinton, Vice President GORE, Senator
DASCHLE, and Congressman GEPHARDT.

These priorities contain a number of
major Democratic initiatives to pro-
tect Social Security and to help work-
ing families across the country on key
issues such as jobs, education, health
care, and the environment. And I look
forward to their enactment this year.

One of the pillars of our Democratic
agenda is a commitment to raise the
minimum wage by 50 cents in each of
the next 2 years. Our proposal will in-
crease the minimum wage from its cur-
rent level of $5.15 an hour to $5.65 an
hour on January 1, 1999, to $6.15 an
hour on January 1 in the year 2000. In
1996, after a hard-fought battle in the
last Congress, we raised the minimum
wage by comparable amounts with no
adverse effects whatever on the econ-
omy. The scare tactics about lost jobs
proved to be as false as they are self-
serving.

A recent study by the Economic Pol-
icy Institute contains documents that
the sky hasn’t fallen as a result of the
last increase. Raising the minimum
wage does not cause job loss for teen-
agers, adults, men, women, African
Americans, Latinos, or anyone else.
Twelve million Americans benefited
from raising the minimum wage, and
they deserve the increase that we are
proposing.

To have the purchasing power it had
in 1989, the minimum wage today
would have to be $7.33 an hour. That
figure is still well above the level that
we are proposing. That fact is a meas-
ure of how far we have not just fallen
short but actually fallen back in giving
low-income workers their fair share of
our extraordinary economic growth.

In the past 30 years, the stock mar-
ket, adjusted for inflation, has gone up
by over 100 percent while the pur-
chasing power of the minimum wage
has gone down by 30 percent. We know
who these minimum wage workers are.
Sixty-percent are women. Nearly
three-quarters are adults. Half of those
who would benefit work full time. Over
80 percent work at least 20 hours a
week. They are teacher’s aides, child
care providers. They are single heads of
households with children. They are
people who clean office buildings in
countless communities across the
country working 40 hours a week, 52
weeks a year.

Minimum wage workers earn $10,712 a
year, $2,600 below the poverty level for
a family of three. Low-income workers
don’t just deserve a wage; they ur-
gently need a raise. Nationwide, soup
kitchens, food pantries, and homeless
shelters are increasingly serving the
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working poor—not just the unem-
ployed.

In 1996, according to a recent U.S.
Conference of Mayors study, 38 percent
of those seeking emergency food aid
held jobs, up from 23 percent in 1994.
Low-paying jobs are now almost the
most frequently cited cause of hunger.
Officials in 77 percent of cities cited
this factor.

The American people understand the
unfairness of requiring working fami-
lies to subsist on a subpoverty min-
imum wage.

I look forward to the early enact-
ment of the increase we are proposing.
Twelve million working Americans de-
serve a helping hand.

In good conscience we cannot con-
tinue to proclaim and celebrate the Na-
tion’s current prosperity while con-
signing millions who have jobs to live
in continuing poverty. No one who
works for a living should have to live
in poverty in the United States of
America.

The second pillar of the Democratic
agenda is the Patient’s Bill of Rights
on health insurance.

Few issues are more important to all
working families than quality, afford-
able health care. Every family needs
and deserves good medical care when a
loved one is ill. Every family that has
faithfully paid its premiums to its in-
surance plan deserves to receive the
benefits the plan has promised. The
American family knows that this
promise is broken too often because
unscrupulous insurance companies put
profit ahead of patients.

In movie theaters across the country
today audiences erupt in spontaneous
cheers when the character portrayed
by actress Helen Hunt explodes in frus-
tration over the callous treatment that
she and her son received from her man-
aged care plan. The movie ‘““As Good As
It Gets’ has been nominated for major
academy awards.

But managed care today isn’t receiv-
ing any awards, and neither is Congress
for our lack of needed action to end
these flagrant abuses.

The problems are obvious. Insurance
company accountants should not be al-
lowed to practice medicine. It is time
to guarantee women the right to see a
gynecologist. No breast cancer patient
should be forced by health insurance
plans to have a drop-by mastectomy
when hospital care is needed. No pa-
tients with a rare or dangerous disease
should be denied the right to be treated
by a specialist. No child’s health or
very life should be at risk because a
parent feels forced to drive past the
nearest emergency room to a more dis-
tant hospital that is the only hospital
covered by the group plan. No doctor
should be subjected to gag rules, finan-
cial incentives, or financial penalties
to prohibit or discourage them from
giving patients the best medical ad-
vice. Reasonable review procedures
should be available to anyone denied
coverage or treatment by their insur-
ance plan. Patients with an incurable
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illness should be allowed to participate
in clinical trials of new therapies that
offer the hope of improvement and
cure.

The Republican leadership has told
the special interests to ‘“‘get off their
butts and get out their wallets’” to
fight any legislation that puts the in-
terests of working families ahead of
the interests of unscrupulous insurers.
But with the President and the con-
gressional Democrats unified for re-
form, I am confident that we will pre-
vail and that our Patient’s Bill of
Rights will be signed into law this
year.

A second health issue that is critical
to millions of families is access to
health insurance for those too young
for Medicare but too hold for affordable
private coverage.

Our Democratic agenda offers these
families immediate health and hope.
We propose to allow them to buy into
Medicare at a price that is far more af-
fordable than the private market of-
fers, if it offers them any insurance at
all.

Three million Americans between the
ages of 55 and 65 have no health insur-
ance. The consequences are often trag-
ic. As a group they are in relatively
poor health, and their health continues
to deteriorate the longer they are unin-
sured. They have no protection against
the cost of serious illness. They are
often unable to afford the routine care
that can prevent minor illnesses from
turning into serious disabilities, or
even becoming life threatening. The
number of uninsured in this group is
growing every day.

Between 1991 and 1995, the proportion
of today’s workers whose employers
promise them benefits if they retire
early dropped 12 percent. Barely a third
now have such a promise. In recent
years too many who have counted on
employer commitment have found
themselves with only a broken promise
and their coverage canceled after they
have already retired.

The plight of older workers who lose
their jobs through layoffs or
downsizing is equally grim. It is dif-
ficult to find a new job at 55 or 60, and
it is even harder to a find job that
comes with health insurance.

For these older Americans who are
left out and left behind for no fault of
their own after decades of hard work,
Democrats are offering a helping hand.
By allowing these workers to buy af-
fordable coverage through Medicare,
our Democratic proposal is a lifeline
for millions of these Americans. It pro-
vides a bridge to help them through the
years before full Medicare eligibility.
It is a constructive step towards the
day when every American of any age
will finally be guaranteed the funda-
mental right to health care.

Our proposal places no additional
burden on Medicare. It is fully paid for
by premiums from the beneficiaries
themselves and by savings from fraud
and abuse.

Democrats will fight hard for this
commonsense approach to helping
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older workers and their families. And
Congress should respond.

In addition, on education, President
Clinton and the Democrats in Congress
have also made it a top priority to see
that America has the best public
schools in the world. We intend to do
all we can to see that we have reached
that goal.

Successful schools need a qualified
teacher in every classroom making
sure that children get the individual
attention they need. That is why an-
other main pillar of the Democratic
agenda is to provide 100,000 new teach-
ers for America’s public schools. The
shortage has forced school districts to
hire more than 50,000 uncertified teach-
ers a year, or ask certified teachers to
teach outside their area of expertise.
One in four new teachers dot not fully
meet State certification requirements,
and 12 percent of new hires have no
teacher training at all.

In Massachusetts, 30 percent of
teachers in high-poverty schools do not
even have a minor degree in their field.

Our Democratic proposal will also en-
courage State efforts to reduce class
size by providing additional teachers
needed to fill the smaller classrooms.

Our proposal will also help schools
meet their urgent needs for repair, ren-
ovation, modernization, and new con-
struction.

Investing in schools is one of the best
investments America could possibly
make. For schools across America, help
can’t come a minute too soon, and our
Democratic proposal provides it.

On key issues, such as the minimum
wage, health care, and education, the
Democratic priorities put working
families first.

Our proposals are investments in a
better life for all of our families and a
better future for the country. Special
interests will fight hard to keep these
proposals from becoming law. But
Democrats in Congress and the Presi-
dent will fight harder because we know
that the American people are with us.

Mr. President, I yield the floor.

Mr. LOTT addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader.

———
IRAQ

Mr. LOTT. Mr. President, I believe
that Senator DASCHLE will join me on
the floor shortly because he and I
would like to, in effect, have a joint
statement with regard to Iraq because
we want the message to be unambig-
uous, very clear to America and to our
allies around the world, and to Iraq
about our attitude and what our inten-
tions are with regard to this very im-
portant matter.

I just had a call from Senator JOHN
WARNER, who is in Russia today along
with Senator CARL LEVIN. They are es-
corting Secretary of Defense Bill
Cohen. They have already been to six
countries since they were in Germany.
I believe perhaps even the Senator
from Arizona, the Presiding Officer,
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was there. They have gone throughout
the Arab world, and now they are in
Russia.

He tells me that he believes that
when they return, Secretary Cohen and
the two Senators will bring a great
deal of helpful information to the Sen-
ate and to the American people about
what they have heard in the Arab
world and what they have heard from
our allies in those areas’ meetings.
They believe that they will be able to
answer some of the very important
questions that Senators have been ask-
ing.

So we will look forward to their re-
turn.

I had hoped that we could get to the
point where we could pass a resolution
this week on Iraq. But we really devel-
oped some physical problems, if noth-
ing else. Senator WARNER and Senator
LEVIN would like very much to be a
part of the discussion about what the
situation will be and how we should
proceed on Iraq. They would like to be
here. And other Senators are nec-
essarily not going to be able to be here
beyond this afternoon.

So we have decided that the most im-
portant thing is not to move so quickly
but to make sure that we have had all
the right questions asked and answered
and that we have available to us the
latest information about what is ex-
pected or what is going to be happening
with our allies in the world.

I was noting, I say to Senator
DASCHLE, that I just talked to Senator
WARNER in Russia, and he was telling
me that Secretary Cohen and Senator
WARNER and Senator LEVIN are looking
forward to coming back and giving us a
full report on their trip to the Arab
world. Now they are in Russia today.

Mr. President, I have no doubt that
the entire world is watching the cur-
rent crisis between Iraq and the inter-
national community unfold. This is an-
other showdown caused by Saddam
Hussein.

The Iraqi dictator has decided that
his weapons-of-mass-destruction pro-
gram is more important than the wel-
fare of his own people. At a time when
we have been getting reports—in fact,
we have seen children suffering from
malnutrition—this dictator has been
building $1.5 billion in additional pal-
aces. He has already endured 7 years of
sanctions so that he can develop bio-
logical, chemical, and nuclear weapons
—and the means to deliver them.

This is a very serious matter. For
some time we—and I mean America
and our allies—have been working to
develop a resolution on Iraq that has
broad bipartisan support and also one
that would bring the situation under
control there by diplomatic efforts
hoping to avoid military action. But
that has not happened yet.

I believe we are moving toward a con-
sensus in the Senate on a number of
the key issues that must be addressed
as we look to the future. And here they
are.

First of all, Saddam Hussein does
pose a real threat to the region and to
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the entire world. I believe the Senate
recognizes that. I hope that the Amer-
ican people recognize that. This is not
a hypothetical danger that has been
dreamed up by some armchair strate-
gists. There is a long track record in
this area of actions by Saddam Hus-
sein. He poses a clear and present dan-
ger without equal in the post-cold-war-
world. He is dangerous. He is a threat
to his neighbors. He is a destabilizing
force in the whole region. And, yes, he
is actually a threat all over the world
including the United States. This is a
man who has already invaded two of
his neighbors. Iraq has used chemical
weapons inside and outside its borders.
It has launched missiles against Saudi
Arabia and against Israel. Hussein
tried to murder former President
George Bush in 1993.

Now, we should not make any mis-
take and think that a military action,
if it comes to that, is going to rehabili-
tate Saddam Hussein or even eliminate
him. He does not have any desire to
join the civilized world, apparently,
and he has shown that he can survive
even when the whole world has con-
cerns with his conduct and has taken
unified action to stop his aggression.

Second, I think there is a consensus
in the Senate that military force is jus-
tified if diplomatic actions fail in re-
sponding to the threat that Saddam
Hussein poses. The threat is serious
and our response must be serious.

Now, any military force that is used
does entail risks, to our military, to
our allies and even to our country if
there is an attempt at retaliation. The
American people need to understand
that, and we need to think about it
carefully. And we need to talk about
the risks that are involved. That is one
reason why, when we bring up a resolu-
tion, if it is necessary—and I assume it
will be—we must make sure that every
Senator who wants to be heard can be
heard.

I remember when we had a similar
debate back in the early nineties. I
think some 80 Senators spoke. Now,
this time we won’t have 500,000 troops
amassed on the ground ready to go in,
but it is still a very serious matter,
and I want to make sure that we don’t
try to restrict Senators. In fact, we
could not. Senator DASCHLE Kknows if
we asked unanimous consent to bring
this resolution up today and vote on it
in 4 hours, we would not get it; the
Senate is known for its deliberate ac-
tions. And the longer I stay in the Sen-
ate, the more I have learned to appre-
ciate it. It does help to give us time to
think about the potential problems and
the risks and the ramifications and to,
frankly, press the administration. I
feel better this week than I did last
week because of the responses we are
getting about how this is being
thought out and what would be the
military action and what will be the
long-term plans to deal with Saddam
Hussein. We are beginning to get some
answers now. I believe the administra-
tion is thinking harder about what
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those answers should be because the
Senate, Republicans and Democrats,
has raised these questions, not in a
critical way, not in a threatening way,
but in an honest way of saying, have
you thought about this? What about
this approach? Can we do more? I think
that has served a very positive purpose.

Some people have said to me, even
back in my own State, ‘“This is not a
threat to us. Let them deal with that
over there.”” Who? Who is going to deal
with it? If America does not lead, who
is going to lead? Nobody else.

Now, our allies can, should, and, I be-
lieve, will join us if action is necessary.
But we are going to have to lead the
way. We are going to have to make the
tough decisions. And people need to un-
derstand that this threat could even
apply to us. While it may be a direct
threat of a Scud missile in the region
with a chemical warhead even, it could
very easily be a threat to Paris or some
city in the U.S. involving anthrax
that’s been produced by Saddam Hus-
sein.

These are terrible things to even
think about, but you are dealing with a
person who has already used terrible
actions against his own people. And so
he is not so far removed. We are the
ones who have to provide the direction.
And we have to make sure people un-
derstand it is a threat to the whole
world.

In my view, the decisive use of force
against Iraq coupled with the long-
term strategy to eliminate the threat
entails less risks in the long run than
allowing Saddam Hussein’s actions and
ambitions to go unchecked. You cannot
do it when you are dealing with a situ-
ation like this. In the words of former
Secretary of State Jim Baker, ‘‘The
only thing we shouldn’t do is do noth-
ing.” We cannot allow that to be the
result or what we do is nothing.

The administration has agreed with
us that funding for the operations in
and around Iraq require supplemental
appropriations. We had very grave con-
cerns by the Senator from Alaska, Mr.
STEVENS, and Senator DOMENICI about
how much will this cost? How is it
going to be paid for? We cannot con-
tinue to say ‘‘just take it out of your
hide” to the Pentagon; it is having an
effect on morale, quality of life, on
readiness and modernization. We al-
ready have a very high tempo for our
military men and women in the Navy
and Air Force. We are satisfied that
they now have made a commitment
that they are going to come up and ask
for funding for both these purposes, in
Bosnia and, if necessary, in Iraq. And
these will be emergency requests so it
will not come out of necessary im-
provements in barracks or spare parts
for aircraft, which are very important.

There is a consensus on seriously ex-
amining now I believe long-term policy
options to increase the pressure on
Saddam Hussein. The administration
and Congress and our allies all look
forward to dealing with a post-Saddam
regime. But the question is how to get
there.
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That is intended not to be a threat or
say we should violate the law; it is in-
tended to start the discussion, start
the thinking about how can we in-
crease these pressures. And we have to
have a strategy to deal with whatever
comes after the military option. Many
things have been suggested. Toughen
sanctions—not loosen sanctions, tough-
en sanctions. What about an embargo,
what about expanding no-fly, no-drive
zones? What about the support of oppo-
sition forces?

There is a long list of suggestions,
some that I will not even put in the
record here, but they are worth think-
ing about. Our model should be the
Reagan doctrine of rollback, not the
Truman doctrine of containment in
this instance. And I don’t mean that as
critically as it sounds. It is just that
there are two different doctrines, and
the doctrine here should be rollback,
not containment.

Despite our areas of agreement that
we have clearly reached—Senator
DASCHLE and I have been working to-
gether making sure every word is sani-
tized in the potential resolution—it is
obvious we cannot get it done this
week for physical reasons as much as
anything else. And I remind my col-
leagues and the American people it was
5 months after Saddam Hussein in-
vaded Kuwait, 5 months before Con-
gress passed a resolution authorizing
the use of force to expel him. In this
case, we have a bipartisan effort, try-
ing to make sure that the right thing
is going to be done and that the right
language is developed. Unlike what we
had in the early 1990’s when the Speak-
er and majority leader were working to
defeat the administration’s policy, you
now have a Speaker and a majority
leader and the Democratic leader and
the minority leader in the House all
working together with the administra-
tion to make sure that the language is
right and that the actions are right.

Yes, more time may be needed for di-
plomacy and more time to think about
the long-term plans, but a point will
come when time will run out and ac-
tion must go forward. When that
comes, when U.S. Armed Forces are
sent into harm’s way, by the President
of the United States, they will have the
backing of the Senate and the Amer-
ican people. If the President makes the
decision to deploy military force
against the threat posed by Iraq, Amer-
ica will be united, united and praying
for the safety of our men and women in
uniform, united in hoping casualties
are kept to a minimum, and united in
hoping for and supporting a successful
effort.

I just want to make that point clear
today. Nobody should interpret the
fact that we don’t vote on a resolution
today as meaning that we are not
united in the fundamental principles.
We are. But we want to make sure that
when we do take military action, we
have thought about all the ramifica-
tions and the resolution that we come
up with will have the involvement of
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100 Senators, with 100 Senators being
present and voting, and that every
word is the appropriate word that re-
flects the best interests of the Amer-
ican people.

So I am pleased to stand here this
afternoon and make this statement and
to assure my colleagues that I will con-
tinue to work with every Senator on
both sides of the aisle to make sure we
take the appropriate action, if it is
necessary, when we return week after
next.

Mr. President, I yield the floor and I
am looking forward to hearing Senator
DASCHLE’s comments on this subject.

Mr. President, I observe the absence
of a quorum momentarily.

The PRESIDING OFFICER (Mr. GOR-
TON). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Democratic leader is recognized.

Mr. DASCHLE. I begin by compli-
menting the majority leader on his re-
marks and on the manner in which he
has conducted himself and his leader-
ship with regard to this issue. He has
noted the strong desire on the part of
all four leaders in Congress to dem-
onstrate with absolute clarity the need
for bipartisanship when it comes to
sending as clear a message as we can.
His remarks and his actions have dem-
onstrated that, and I support fully his
decision not to bring the resolution to
the floor today.

Obviously, there are times when mat-
ters of this import need to be fully dis-
cussed and must by their nature in-
volve every Senator. Two of the most
important Senators to provide con-
tributions to this debate are traveling
on one of the most important missions
related to this whole exercise and can-
not be with us today.

In addition to that, we continue to
consult with colleagues on both sides
of the aisle in an effort to come up
with the clearest and most accurate
statement with regard to the position
to be expressed by the Senate. So for
all of those reasons and many others,
Senator LoTT and I will continue to
work with our colleagues and schedule
a time that will provide for the oppor-
tunity for all Senators to be heard and
for debate to take place on this very
important matter.

But, so that there will be no mis-
understanding, we come to the floor
today jointly—and we will be joined by
several others—to speak with one voice
to condemn in the strongest possible
terms Iraq’s refusal to comply with
international law. To condemn Iraq’s
refusal to fulfill its commitments to
the international community. To send
a clear message to Saddam Hussein
that American resolve to force Iraqi
compliance with international law and
their own commitments is unwavering;
to make clear that U.S. national inter-
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ests are threatened if Saddam Hussein
is allowed to thwart the international
community’s efforts to shut down his
development of weapons of mass de-
struction programs.

Although Senator LOTT and I come
from different political parties and
may differ on issues from time to time,
there ought to be no mistake about our
position today. We stand united in
sending the message to Iraq that it has
no option other than to comply with
the terms of the U.N. Security Council
resolutions.

We have chosen to speak together
today to send this important message
as the President and members of his
Administration work diligently to
demonstrate to Iraq and the world the
strength of our commitment to inter-
national security. It is a demonstra-
tion of our resolve—which is shared by
the American people—that Iraq shall
not be permitted to develop and deploy
an arsenal of frightening chemical and
biological weapons under any cir-
cumstances.

U.N. Security Council Resolution 687
requires Iraq to disclose and destroy its
weapons of mass destruction capabili-
ties and to commit unconditionally to
never reviving those programs. Resolu-
tion 687 established the United Nations
Special Commission (UNSCOM) to
verify Iraqi compliance with these pro-
visions and required that international
economic sanctions against Iraq re-
main in place until those conditions
are met.

The Iraqi government has repeatedly
and deliberately impeded UNSCOM'’s
attempts to ensure that Iraq’s weapons
of mass destruction programs are de-
stroyed. The Iraqis have consistently
thwarted UNSCOM’s efforts to conduct
their inspections unhindered—despite
clear concerns about Iraq’s remaining
chemical and biological weapons capa-
bilities. TUNSCOM personnel have
served admirably under extremely dif-
ficult, and often dangerous, conditions.
In the face of concerted Iraqi intimida-
tion and deception, UNSCOM has dis-
covered numerous violations of U.N.
Security Council resolutions requiring
an end to Iraq’s weapons of mass de-
struction programs. In fact, more Iraqi
chemical and biological weapons have
been destroyed as a result of
UNSCOM’s inspections than during all
of Operation Desert Storm.

Iraq’s actions pose a serious and con-
tinued threat to international peace
and security. It is a threat we must ad-
dress. Saddam is a proven aggressor
who has time and again turned his
wrath on his neighbors and on his own
people. Iraq is not the only nation in
the world to possess weapons of mass
destruction, but it is the only nation
with a leader who has used them
against his own people.

It is essential that a dictator like
Saddam not be allowed to evade inter-
national strictures and wield fright-
ening weapons of mass destruction. As
long as UNSCOM is prevented from car-
rying out its mission, the effort to
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monitor Iraqi compliance with Resolu-
tion 687 becomes a dangerous shell
game. Neither the United States nor
the global community can afford to
allow Saddam Hussein to continue on
this path.

Secretaries Albright and Cohen, in
their trips to the Persian Gulf and else-
where, are sending the important mes-
sage that, while the United States cer-
tainly prefers a diplomatic course, we
are willing to use force to block Iraq’s
ability to develop and use an arsenal of
chemical and biological weapons if dip-
lomatic efforts do not achieve this re-
sult. While there are clear differences
among the leaders they have talked
with, they have found unanimity on at
least 2 issues.

First, U.N. weapons inspectors must
have unfettered access to suspect Iraqi
sites. Second, Saddam Hussein is solely
responsible for creating this crisis by
not adhering to the Security Council
resolutions in the first place.

The foreign ministers of the 6-mem-
ber Gulf Cooperation Council—Saudi
Arabia, Kuwait, Bahrain, Oman, United
Arab Emirates, and Qatar—stated this
most clearly just yesterday:

The current crisis is a direct result of
Baghdad’s reluctance to cooperate with
United Nations weapons inspectors and its
determination to defy the will of the inter-
national community with respect to the
elimination of its arsenal of weapons of mass
destruction . . . The only solution to spare
the people of Iraq additional hardship and
dangers is the Iraqi regime’s implementation
of the U.N. resolutions which it had pre-
viously accepted.

The United States continues to ex-
haust all diplomatic efforts to reverse
the Iraqi threat. But absent immediate
Iraqi compliance with Resolution 687,
the security threat doesn’t simply per-
sist—it worsens. Saddam Hussein must
understand that the United States has
the resolve to reverse that threat by
force, if force is required And, I must
say, it has the will.

Secretary Albright sent the message
in its purest form: ‘‘Saddam does not
have a menu of choices, he has one:
Iraqg must comply with the U.N. Secu-
rity Council resolutions and provide
U.N. inspectors with the unfettered ac-
cess they need to do their job.”

We are here today to affirm that we
and the American people stand with
the President and the international
community in an effort to end Iraq’s
weapons of mass destruction programs
and preserve our vital national and
international security interests.

The Senate has been working on a
concurrent resolution expressing
Congress’s concern about Iraq’s refusal
to cooperate with U.N. weapons inspec-
tors and urging the President to re-
spond to this threat. In doing so, the
Senate has grappled with some of the
very difficult issues surrounding
Congress’s role in the decision to use
military force. Perhaps too much had
been made of the differences among
Members of Congress about exactly
how to approach this problem. That is
understandable. There are always ways
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in which to change the wording. But
there is no way in which to change the
message. The message is fundamen-
tally and unequivocally clear, the most
important message of all. Iraq must
comply. There is no choice. We stand
united in our determination to do
whatever is necessary to achieve our
goal. Iraq must comply. The United
States has the resolve to ensure that
compliance and we stand united today
in an effort to articulate that very
clear message as loudly, as unequivo-
cally, and in as much of a bipartisan
way as we can.

Mr. BIDEN. Mr. President, no one
should doubt for a moment the resolve
of the United States to respond with
force, if necessary, to Iraq’s continued
flagrant violation of United Nations
Security Council resolutions.

Vigorous diplomacy has been pursued
over the past three months, but, thus
far, Saddam Hussein has shown that he
has no interest in a peaceful solution
on anything other than his own terms.
We cannot allow this tyrant to prevail
over the will of the international com-
munity. Our national security would be
seriously compromised by a failure to
stand up to the challenge he has con-
fronted us with.

Our strategic objective is to contain
Saddam Hussein and curtail his ability
to produce the most deadly weapons
known to mankind—weapons that he
has unleashed with chilling alacrity
against his own people. Left un-
checked, Saddam Hussein would in
short order be in a position to threaten
and blackmail our regional allies, our
troops, and, indeed, our nation.

Let me take just a moment to re-
count how we have come to the point
where military force may be employed
in the near future.

For nearly seven years, Iraq has en-
gaged in a cat and mouse game with
the international inspectors that com-
prise the United Nations Special Com-
mission. It has obstructed UNSCOM
from fulfilling its mandate to monitor,
investigate, and destroy Iraq’s capacity
to produce weapons of mass destruc-
tion.

In spite of Iraq’s tenacious efforts at
concealment and obstruction, UNSCOM
has uncovered and destroyed more
weapons of mass destruction than were
destroyed during the entire gulf war.
UNSCOM has revealed Iraqi lie after
Iraqi lie.

Last October, Iraq threatened to
expel all American members of the spe-
cial commission. Ambassador Richard
Butler, the chairman of UNSCOM, re-
sponded appropriately by withdrawing
all inspectors rather than having his
staff of professionals segregated on the
basis of their nationality.

The ensuing stand-off led to diplo-
matic intervention by Russia. Eventu-
ally, Iraq vrelented by allowing
UNSCOM back into the country.

But the central issue of uncondi-
tional and unfettered access by
UNSCOM was left unresolved. Ambas-
sador Butler visited Baghdad in Decem-
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ber to try to resolve this issue, but to
no avail.

Then, last month, Iraq refused to co-
operate with a team of inspectors in-
vestigating Iraq’s efforts at conceal-
ment. It made preposterous charges
that the American head of the team,
Scott Ritter, was a spy.

During a subsequent visit by Ambas-
sador Butler, Iraq struck a defiant
note. It vowed never to open so-called
“presidential and sovereign sites’ to
inspection. In a recent speech, Saddam
Hussein stated his decision to expel
UNSCOM by May 20 if sanctions re-
main in place.

The United Nations Security Council
has repeatedly condemned Iraq’s non-
compliance. Since October of last year,
on seven separate occasions, the Secu-
rity Council has demanded that Iraq
fulfill its obligations.

But Saddam Hussein has made clear
that it is more important to him to re-
tain the capacity to produce weapons
of mass destruction than it is to com-
ply with the resolutions that would
allow sanctions to be lifted. Once again
he has proven what little regard he has
for the suffering of his people.

The international community has ex-
hibited enormous patience with Iraq.
But that patience has reached its limit.

Time has run out. If Iraq does not
comply immediately and uncondition-
ally with United Nations Security
Council resolutions demanding unfet-
tered access for U.N. weapons inspec-
tors, I believe that President Clinton
will have no choice but to order the use
of air power.

Unfortunately, we have learned over
the past several years that the Iraqi
Government, and more specifically its
leader, only seem to understand the
blunt language of force.

In recent weeks, several questions
and criticisms have been raised with
respect to President Clinton’s policy. I
would like to take a moment to re-
spond to some of these comments.

Questions have been asked about our
objectives. The objectives have been
defined precisely. They are to curtail
and delay Saddam Hussein’s capacity
to produce and deliver weapons of mass
destruction and his ability to threaten
his neighbors. We have been told by the
Joint Chiefs of Staff that a military
plan has been developed that would ful-
fill these objectives.

In a sense, the international coali-
tion now assembling forces in the Per-
sian Gulf will accomplish through the
use of force what UNSCOM would be
doing were it allowed to do its job. Sec-
retary Cohen has told us that there is
no substitute for having UNSCOM on
the ground, but we are left with little
choice if UNSCOM is prevented from
carrying out its duties.

When the objectives have been ex-
plained, the next question that arises
is what are the next steps. But this
question is based upon the flawed
premise that the use of force reflects a
new policy. In fact, the use of force for
the purposes outlined by the President
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is an integral part of the long-standing
policy of containing Iraq.

Containment is a very unsatisfying
policy at an emotional level. It lacks
finality and it requires patience and
staying power. But it meets our stra-
tegic objective of preventing Iraq from
threatening our national security in-
terests.

Containment is the best of three bad
options available to us. The other two
options would be to do nothing, or to
send in several hundred thousand
ground troops to occupy Iraq. Neither
of these policies is viable.

Doing nothing would encourage Iraqi
defiance and lead to a complete col-
lapse of the constraints that have been
placed upon Iraqi behavior since the
end of the gulf war. It would be the sur-
est way to rehabilitate Saddam Hus-
sein.

Just as unpalatable is the prospect of
sending in several hundred thousand
ground troops to change the Iraqi re-
gime. I believe that there is little sup-
port for such an operation in the Con-
gress or the public. It would also raise
a series of questions:

Would we be prepared to occupy and
rebuild Iraq over a period of several
years?

Would we be prepared for the real
possibility that a march on Baghdad
might lead Saddam Hussein to unleash
his weapons of mass destruction?

Would any other nation support us
for an action that is clearly outside the
bounds of security council resolutions?
To this point those resolutions have
provided the basis for all U.S. military
action against Iraq since the gulf war.

In the end, the only policy that
stands up to scrutiny is that of con-
tainment, which the Clinton adminis-
tration has followed and the Bush ad-
ministration before it followed.

Finally, another question that has
arisen is whether the President should
obtain specific authorization to use
force. I believe that the President
would be wise to obtain such authoriza-
tion.

The executive branch contends that
it already has sufficient legal author-
ity, under Public Law 102-1—the use of
force resolution passed by Congress be-
fore the gulf war. The argument, as I
understand it, may be summarized as
follows:

In Public Law 102-1, Congress author-
ized the President to use United States
Armed Forces:

“Pursuant to United Nations Secu-
rity Council Resolution 678. Security
Council Resolution 678, passed by the
Council in November, 1990, authorized
members of the United Nations to ‘‘use
all necessary means to uphold and im-
plement Resolution 660 (1990) (The reso-
lution which called for Iraqi forces to
leave Kuwait) and all subsequent rel-
evant resolutions and to restore inter-
national peace and security in the
[Persian Gulf] area.”

Following the gulf war, in April, 1991,
the Security Council passed Resolution
687, which set the terms of the cease-
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fire and required Iraq to accept the de-
struction or removal, under inter-
national supervision, of its weapons of
mass destruction. By its terms, it re-
affirmed Resolution 678, and all prior
council resolutions regarding Iraq.

Because Security Council Resolution
678 provided broad authority for na-
tions to enforce ‘‘all subsequent rel-
evant resolutions’” and ‘‘to restore
peace and security in the area,” and,
because peace and security has not
been restored to the Persian Gulf—in-
deed, Iraq is currently in violation of
the cease-fire resolution—then the res-
olutions from 1990 and 1991, both by the
Security Council and Congress, the ad-
ministration contends, would still have
legal force.

Moreover, Congress has never modi-
fied or repealed Public Law 102-1, so
absent further congressional action,
and absent the restoration of peace and
security to the gulf, the President still
has the legal authority to use military
action against Iraq. Or so the adminis-
tration’s argument goes.

As a strong advocate of Congress ex-
ercising its powers under the Constitu-
tion in authorizing the use of force, I
must admit to some skepticism about
this theory. In my own research of the
question, I have consulted several emi-
nent constitutional scholars. My con-
clusion is that the administration’s ar-
gument may be legally tenable—if
barely so—and would probably be sus-
tained in a court of law.

But merely because the position may
be legally sufficient—and the courts
are notoriously deferential to the exec-
utive in matters of war and peace (if
they agree to consider the case at all)—
I do not believe it would be wise prece-
dent, or wise policy, of the President to
proceed with renewed military action
against Iraq without a clear authoriza-
tion, newly enacted by this Congress.
Indeed, because the question is a close
one—and because we have a different
President than we did in 1991, and a
significant change in the membership
of Congress since that time—it would
be prudent for President Clinton to
seek a new expression of legal author-
ization from Congress.

Mr. President, we should all hope for
a genuine diplomatic solution to this
stand-off, but no one should doubt our
resolve to use force if it becomes nec-
essary.

We have little choice in this matter.
Important principles and vital national
interests are at stake.

First and foremost, an Iraq left free
to develop weapons of mass destruction
would pose a grave threat to our na-
tional security. The current regime in
Iraq has repeatedly demonstrated its
aggressive tendencies toward its neigh-
bors. It has also displayed a callous
willingness to use chemical weapons to
achieve its aims.

Recently, we have heard chilling re-
ports of possible biological weapons ex-
periments on humans. An UNSCOM In-
spector has spoken of information that
points to a secret biological weapons

CONGRESSIONAL RECORD — SENATE

production facility. And Ambassador
Richard Butler has told us that Iraq
could well have missile warheads filled
with anthrax capable of striking Tel
Aviv.

An asymmetric capability of nuclear,
chemical, and biological weapons gives
an otherwise weak country the power
to intimidate and blackmail. We risk
sending a dangerous signal to other
would-be proliferators if we do not re-
spond decisively to Iraq’s trans-
gressions. Conversely, a firm response
would enhance deterrence and go a
long way toward protecting our citi-
zens from the pernicious threat of pro-
liferation.

Second, a failure to uphold United
Nations resolutions would diminish the
credibility of the Security Council. As
much as we might like to deal with
every threat we face on our own, in re-
ality it is impractical and unrealistic.
Instinctively, we all know that we are
much better off when we have the sup-
port of the international community
when facing common threats.

But in order for the Security Council
to respond effectively to threats to
international peace and security that
might arise in the future, it is impor-
tant that those who would violate the
will of the international community
pay a steep price for their actions. Iraq
offers an important test case for the
Security Council. Capitulating to Iraqi
defiance could spell a dismal future for
the Security Council in handling the
central matters of international peace
and security for which it was created.

I hope that the Russians, French, and
Chinese keep in mind that it is not in
their interest to see the authority of
the Security Council diminished.

It is difficult to overstate the stakes
involved.

Fateful decisions will be made in the
days and weeks ahead. At issue is noth-
ing less than the fundamental question
of whether or not we can keep the most
lethal weapons known to mankind out
of the hands of an unreconstructed ty-
rant and aggressor who is in the same
league as the most brutal dictators of
this century.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, I,
too, want to commend our two leaders
for working together on this very im-
portant issue. I think all of us believe
that it is our responsibility, as the U.S.
Senate, to work in a bipartisan way
with the President of the United States
on an issue as grave as attacking an-
other country and sending our troops
into harm’s way. I believe the adminis-
tration will work with this Congress
and I believe we will have a comfort
level that there is a plan and that our
troops will be sent on a mission that is
very clear. That is what this is all
about.

The message we are sending to Sad-
dam Hussein today is clear: You may
either join the community of nations,
abide by the resolutions of the United
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Nations, or there will be serious con-
sequences. I don’t know anyone who
disagrees with that proposition.

We have often debated the impor-
tance of international arms control
agreements, such as the Chemical
Weapons Convention, the Comprehen-
sive Test Ban Treaty among others.
What is clear is that without the re-
solve of the international community
to enforce these standards, they are
meaningless. Saddam Hussein has
threatened the peace in the Middle
East before. His people have suffered
mightily for it. But even at that time
he did not deploy weapons of mass de-
struction. We cannot provide him a
second chance.

International inspectors have con-
cluded that he is continuing to develop
an arsenal of these horrible weapons.
He has used them in the past, so why
wouldn’t we believe that he would use
them again, unless he is stopped? Just
to put this in perspective, when you
talk about chemical weapons or bio-
logical weapons, someone may say,
‘“So, what is that? Does that make that
much difference? Is that really some-
thing that could harm the neighbors of
Iraq, or harm the people of any other
country?”’

Anthrax is one of these weapons. A
few pounds—think of what that is. It’s
something that is about this big. A few
pounds of anthrax could wipe out a city
the size of Washington, DC. We know
that Saddam Hussein has the capa-
bility to produce this type of weapon.
We know he has Scud missiles, we have
seen them. Put that on top of a Scud
missile and what does that do to the
security of the neighbors of Iraq?

Chemical or biological agents could
be introduced into the water supply of
any city and kill thousands of people.
That is the kind of weapon we are talk-
ing about. So, if you are talking about,
is this really an issue? Is this some-
thing that we need to stop? I just ask
you, if a few pounds of this kind of
agent can Kill the inhabitants of a city
the size of Washington, DC, who in the
world is safe, if someone is manufac-
turing these and has used them on in-
nocent people before?

The United States led in the gulf
war. We will lead again. And we will do
so with the support of the American
people. We are going to stand against
nuclear, chemical or biological weap-
ons in the hands of someone so irre-
sponsible as Saddam Hussein, who has
a record that is known of killing inno-
cent people. We look for support from
the international community as we had
it in Desert Storm, and as I hope we
can count on for the future.

We must not let there be a doubt of
the resolve of the American people.
Saddam Hussein must know that we
speak with one voice. We need the re-
sumption of inspections, for Saddam
Hussein to show that he wants to be a
part of the international community.
Military force is justified as part of an
overall strategy. Our leader has said
that. What Congress will be looking
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for, what the American people will be
looking for from the President and his
advisers, is an overall strategy so we
know what we are looking at, what our
troops are going to be asked to do; so
that we can provide our troops with all
the means they need to do the job and
the protection they need when they are
in the field.

I hope that part of an overall strat-
egy will be the beginning of the com-
munication directly with the people of
Iraq, with the good and decent people
who have fled the country, to say we
want to support you and we want you
to know that the weapons that are
being held could be totally deadly to
you, to your children, and to the people
that live throughout the country of
Iraq. What we want to do is make that
a safe area so the people will be free
and so they can join the community of
nations for a lasting peace in the Mid-
dle East. Our forces are prepared. They
will be capable of dealing a harsh les-
son once again. I hope it will not be
necessary.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
want to express my personal gratitude
to the Senate majority leader, to the
Senate Democratic leader, to my col-
league from Texas who has just spoken
for their eloquent statements, but real-
1y more for the unmistakable message
that they send, which is that there are
ultimately times of conflict abroad
that involve the vital interests of the
United States, as the current situation
in Iraq does, no Democrats, no Repub-
licans, only Americans standing side
by side in support of the Commander in
Chief and all those Americans in uni-
form who serve under him.

That, I hope, is the message that will
be heard in Baghdad, most impor-
tantly. If the Commander in Chief of
the United States decides that military
force is necessary to be employed
against Iraq, the overwhelming major-
ity of Members of the U.S. Senate will
stand strongly behind him and behind
those American personnel in uniform
who will carry out that policy.

Mr. President, the statements of the
majority leader and the Democratic
leader are the finest examples of bipar-
tisanship and statesmanship. They re-
mind us, though there may be disagree-
ments in this Chamber on partisan
lines, that, again, when challenged,
when it comes to America’s vital inter-
ests abroad, we will stand together
above party lines.

The administration has been very ac-
cessible, very forthcoming in con-
sulting with both Houses of Congress
about the challenge that Saddam Hus-
sein and Iraq represent to us and to the
security of our allies in the region and
our soldiers in the region and of the
world in general. I think we have to ex-
press our appreciation to the adminis-
tration for that dialog that continues.

What is at stake in Iraq today? For
one, something that might be consid-
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ered quaint in some quarters, meaning-
less in other quarters, international
agreements are at stake, agreements to
end the gulf war, promises made by
Saddam Hussein about allowing inspec-
tions which would enable us—the
world—to guarantee that he was keep-
ing his promises to disarm, a request
justifiably made by the victorious
forces in Operation Desert Storm and
required of those who were vanquished
in that conflict. So it is the integrity
of these agreements, in the first in-
stance, that is at stake.

Secondly, there are consequences,
which is the threat that Saddam Hus-
sein will use those weapons of mass de-
struction that we know he has; that he
will use the ballistic missile, the deliv-
ery system capacity to deliver those
weapons of mass destruction that we
know he has in rudiment and is devel-
oping even further.

We know, as one of my colleagues
said a moment ago—I believe it was
Senator DASCHLE—unlike other leaders
in the world, including dictatorial
leaders of rogue nations who possess
weapons of mass destruction, this par-
ticular leader, Saddam Hussein, has
used those weapons against his neigh-
bor, Iran, in the Iran-Iraq war in the
eighties, and against the Kurdish popu-
lation of his own country.

So our anger, our anxiety, our
unease, our judgment that we have
vital interests at stake is not theo-
retical. It is based on a course of be-
havior by this particular leader of this
particular nation. We went through the
entire cold war with enormous
amounts of nuclear power in our hands
and in the hands of the Soviet leaders,
but there was, in the end, a kind of un-
derstanding based on a strange form of
civilized premise, which is that those
weapons would not ultimately be used,
and they were not ultimately used. I
don’t think we can reach that same
conclusion about this leader based on
his own course of behavior.

There is a way in which there is a
line to be drawn in this case, just as we
drew a line in the post-cold-war-world,
when Saddam invaded XKuwait and
threatened our neighbors and vital eco-
nomic interests and energy supplies in
that region and we acted, reacted and
reacted forcefully and rolled him back.
Just as in Bosnia, we saw ethnic con-
flict could divide Europe and create
broader conflict there, and we acted
and stopped it. So, too, in this case, we
are called upon to show that we are
willing to draw a line, a preventive
line, against those who possess weap-
ons of mass destruction—chemical and
biological; some have called them the
poor nations’ nuclear weapons—that
we will draw a line and say we won’t
tolerate it. We are going to act to im-
pose a regime of promises to disarm
and if those promises are not kept, the
international community will act to
enforce them.

We have vital interests at stake in
the region. We have thousands of sol-
diers there within range of these weap-
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ons of Saddam Hussein. We have allies
in the region in the moderate Arab na-
tions and in Israel, and we have vital
economic interests in the oil supply in
that region.

Mr. President, the fact is that all of
those interests, all that we have at
stake there—international promises
made by Saddam as a condition to the
end of the cold war, the threat of weap-
ons of mass destruction and delivery
systems, the vital interests in the re-
gion, the mnecessity to draw a line
against the use of chemical and bio-
logical poisons, which all of the mili-
tary experts tell us will characterize
and intensify the security threats to
our region and most of the rest of the
world in the next century—all of those
threats are not just to the United
States, they are surely to our allies in
the region and are to most of the rest
of the world.

That is perhaps why so many nations
have come to our side as we face the re-
ality that the United Nations, not the
United States, tell us of the refusal of
Saddam Hussein to allow the inspec-
tions that he promised and, therefore,
the fact that we have gone now more
than 5 months with those sites
uninspected and day by day the threat
rises.

That is why our closest and most
steadfast ally, Britain, have joined us,
are ready to stand and fly side by side
with us. But they are not alone. Can-
ada, Australia, the Netherlands, Bah-
rain, Kuwait, Israel and a growing
number of others are prepared to join
us.

As much as we are heartened by this
support, we don’t see the same range of
the coalition that we had leading up to
the gulf war. Maybe that is under-
standable because the threat that the
current crisis poses is not as imme-
diate and accomplished, it is mostly
imminent. In 1990, Saddam Hussein in-
vaded his neighbor Kuwait and threat-
ened Saudi Arabia and the rest of the
Persian Gulf states, oil-producing
states. In that circumstance, with a
danger that was real and experienced,
it was easier to assemble the broad-
based coalition that we did.

Today, the threat may not be as
clear to other nations of the world, but
its consequences are even more dev-
astating potentially than the real
threat, than the realized pain of the in-
vasion of Kuwait in 1990, because the
damage that can be inflicted by Sad-
dam Hussein and Iraq, under his leader-
ship, with weapons of mass destruction
is incalculable; it is enormous.

Therefore, I hope, though the cir-
cumstance may not be as clear, that
other nations that have not yet force-
fully expressed their willingness to
stand with us and Britain and the other
allies I mentioned will come to an un-
derstanding of that. It has been my
hope all along that if the United States
continued to lead, as we have, that the
full range of coalition allies would,
once again, stand by our side.

I always remember the Biblical evo-
cation which is, if the sound of the
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trumpet is not clear, then who will fol-
low in battle? If the sound of the trum-
pet is clear, then I hope that the widest
range of other nations in the world will
follow into battle, if that is necessary,
not simply to follow our leadership,
but because their vital interests are at
stake, in the resolution of this prob-
lem.

Mr. President, I think the adminis-
tration has made clear, and that is why
I believe there is broad support for the
possible attacks that may occur on
Iraq, that its goals here are limited. If
air attacks occur, these are not acts of
revenge, these are not punitive acts
which have no meaning. These would
be acts and attacks that are aimed at
accomplishing what the inspections
were supposed to accomplish, that are
aimed at accomplishing what the gulf
war cease-fire agreement was supposed
to accomplish, which is the diminution
and ultimately the elimination of
Iraq’s capacity to wage chemical, bio-
logical or nuclear war against its
neighbors or ultimately anyone in the
world. That limited goal may not sat-
isfy some people, but it is a reasonable
goal at this time, and it is a goal that
I think ultimately and effectively will
enjoy the broadest support in the U.S.
Senate.

Mr. President, there are those who
say, ‘“Well, what next? What if this
doesn’t work?”’ I am confident it will
work. When I say it will work, I mean
I have the confidence the United States
military has the capacity to strike at
Iraq in a way that will, in fact, inca-
pacitate, debilitate, postpone the abil-
ity of that country under Saddam Hus-
sein to inflict damage on its neighbors
with weapons of mass destruction. So
that goal will be accomplished.

I think the question of what is next
is an appropriate topic of discussion.
Some people say we should pull back
and wait and see what, in that initial
time of that military strike, if it oc-
curs, it will gain us, to see whether di-
plomacy can work again, to see if we
can build the fullness of the coalition
and again confront Saddam with the
opportunity to comply with the prom-
ises he previously made.

Others, and I number myself among
this group, are very skeptical of that
policy. Diplomacy is always preferable
to the use of force, and yet, I myself re-
main profoundly skeptical that an ac-
ceptable diplomatic resolution to this
conflict is possible.

It is a painful and sad conclusion, but
it is based not on animus toward that
country, certainly not animus toward
the people of Iraq, but it is based on
the record. The record I need not cite
in detail, but we know about the vio-
lent way in which Saddam Hussein
seized power in Iraq, eliminating those
of his fellow Iraqis who were in his
way, about the violent and dictatorial
way in which he has ruled. Life doesn’t
matter when you stand in the way of
him; of the means that he used to con-
duct the war against Iran, including
weapons of mass destruction; of his in-
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vasion of Kuwait; of his flaunting of
the very agreements he made to end
the gulf war; of the taunting of the
international community that he rep-
resents today.

Mr. President, if this were a domestic
situation, a political situation, and we
were talking about criminal law in this
country, we have something in our law
called ‘“‘three strikes and you are out,”
three crimes and you get locked up for
good because we have given up on you.
I think Saddam Hussein has had more
than three strikes in the international,
diplomatic, strategic and military
community. So I have grave doubts
that a diplomatic solution is possible
here.

What I and some of the Members of
the Senate hope for is a longer-term
policy based on the probability that an
acceptable diplomatic solution is not
possible, which acknowledges as the
central goal the changing of the regime
in Iraq to bring to power a regime with
which we and the rest of the world can
have trustworthy relationships. That is
not going to be simple. It is not going
to come overnight. It involves an effort
to work with Iraqi opposition to Sad-
dam Hussein, to use some of the same
methods that were used in the cold
war, something as simple and yet as ef-
fective as Radio Free Europe which
spoke so powerfully to the hopes and
dreams of people who lived so long
under the tyranny of the Soviets, the
Communists, and do the same for the
people who live under the tyranny of
Saddam Hussein, to work with our al-
lies to build the kind of alternative
that will raise our hopes for peace in
that region of the world.

Those discussions about what may
follow an air attack on Iraq are impor-
tant. They are not easy. They deserve
to be debated.

For now I think what is most impor-
tant is that people of both parties have
come together on the floor of the Sen-
ate to speak to this challenge to inter-
national law, to America’s vital inter-
ests, and to say, directly or indirectly,
“Mr. President, if you, as Commander
in Chief, act in this circumstance, in
this crisis, you and the troops who
serve under you will have broad bipar-
tisan support in the U.S. Senate.”

I thank the Chair, and I yield the
floor.

(At the request of Mr. DASCHLE, the
following statement was ordered to be
printed in the RECORD.)

TRAQ’S THREAT TO INTERNATIONAL PEACE AND

SECURITY

e Mr. LEVIN. Mr. President, I want to
express my support for President Clin-
ton, in consultation with Congress and
consistent with the United States Con-
stitution and laws, taking necessary
and appropriate actions to respond ef-
fectively to the threat posed by Iraq’s
refusal to end its weapons of mass de-
struction programs.

I am presently in Moscow accom-
panying Secretary of Defense William
Cohen on a trip that has taken us to
Saudi Arabia, Kuwait, Oman, the
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United Arab Emirates, Qatar and Bah-
rain.

I believe that it would be useful to
briefly review some of the historical
record relating to Iraq’s compliance
with United Nations Security Council
resolutions leading up to the present
crisis.

United Nations Security Council Res-
olution 660 of August 2, 1990, con-
demned the Iraqi invasion of Kuwait
and demanded that it withdraw its
forces from Kuwait. The Security
Council’s Resolution 678 of November
29, 1990, affirmed by Resolution 687 of
April 3, 1991, authorized the use of all
necessary means to restore inter-
national peace and security. During
this period and up to the actual use of
force by the United States-led coali-
tion, there were a series of diplomatic
efforts to convince the government of
Saddam Hussein to withdraw from Ku-
wait. But Saddam Hussein didn’t get it.

Following the Gulf War, the Security
Council continued the economic and
weapons sanctions on Iraq that were
imposed after it invaded Kuwait. The
Security Council conditioned the lift-
ing of the sanctions on Iraq’s accepting
the destruction, removal or rendering
harmless, under international super-
vision, of its nuclear, chemical, and bi-
ological weapons programs and all bal-
listic missiles with a range greater
than 150 kilometers. Despite the crip-
pling international economic sanctions
that have been imposed on his country
by the international community, Sad-
dam Hussein still didn’t get it.

In recognition of the need to reduce
the harm to the Iraqi people that were
caused by Saddam Hussein’s misadven-
tures, the Security Council on August
15, 1991, in Resolution 706, authorized
the sale of Iraqi oil for the dual pur-
pose of the payment of claims against
Iraq and for the purchase of foodstuffs,
medicines, materials and supplies for
essential civilian humanitarian needs.
That authorization was made subject
to the Security Council’s approval of a
plan for such sales and for inter-
national monitoring and supervision to
assure their equitable distribution in
all regions of Iraq and to all categories
of the Iraqi civilian population. But
Saddam Hussein rejected the plan. It
wasn’t until a Memorandum of Under-
standing on the plan was signed by Iraq
and the United Nations on May 20, 1996,
and after several additional months of
contentious negotiations on implemen-
tation details, that Iraq finally began
pumping oil on December 10, 1996. That
was more than 5 years after the Secu-
rity Council authorized such action.
Saddam Hussein still didn’t get it.

There were several major confronta-
tions between Iraq and the inter-
national community over access for
United Nations Special Commission on
Iraq or UNSCOM inspectors between
May 1991 and June 1993. That pattern of
confrontation was repeated on numer-
ous occasions from March 1996 to Octo-
ber 1997. Since that time, the situation
worsened until Iraq agreed that
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UNSCOM could return to Iraq uncondi-
tionally. Although UNSCOM inspec-
tions resumed on November 21, 1997, ac-
cess was denied to presidential palaces
and many other sites, and in mid-Janu-
ary 1998, an inspection team headed by
an American was blocked. By the way,
there are many dozens of these palaces.
Some have grounds as large as Wash-
ington D.C. They are suspect weapons
of mass destruction sites as long as ac-
cess is denied.

And so we have reached the present
moment in time in which Iraq is block-
ing the UNSCOM inspectors from per-
forming their mission on behalf of the
international community. Saddam
Hussein still doesn’t get it.

Mr. President, United Nations Sec-
retary General Kofi Annan stated it
well at a press conference on February
2 when he said:

I think no one in the Council is pushing for
the use of force in the first instance. All
those who are talking about it are looking at
it as a last resort. We hope that President
Saddam Hussein, for the sake of the Iraqi
people, who have suffered so much, will lis-
ten to the messages that are being taken to
him by these senior envoys from Russia,
from France, from people in the region, lead-
ers in the region and elsewhere, and really
avoid taking his people through another con-
frontation. They don’t need it; the region
doesn’t need it; and the world certainly can
do without it. And so, hopefully, the leader-
ship will have the courage, the wisdom and
the concern for its own people to take us
back from the brink.

Mr. President, this crisis is due en-
tirely to the actions of Saddam Hus-
sein. He alone is responsible. We all
wish that diplomacy will cause him to
back down but history does not give
me cause for optimism that Saddam
Hussein will finally get it.

Mr. President, Saddam Hussein’s
weapons of mass destruction programs
and the means to deliver them are a
menace to international peace and se-
curity. They pose a threat to Iraq’s
neighbors, to U.S. forces in the Gulf re-
gion, to the world’s energy supplies,
and to the integrity and credibility of
the United Nations Security Council.

Mr. President, as I noted earlier, I
have visited a number of countries in
the Middle East with Secretary Cohen.
In each country, we have met with the
head of state. We’ve had a series of
very positive meetings in every coun-
try. We’re very confident that the sup-
port that is needed and has been re-
quested from these countries would be
forthcoming if diplomatic efforts fail
to get Saddam Hussein to comply and
if there is a military strike. They all
say, in various ways, basically the
same thing—he must comply with U.N.
Security Council resolutions and, if he
fails to comply and if there is military
action, the responsibility is his and his
alone since he has the key to a peaceful
solution, which is compliance with the
U.N. resolutions. And we are assured
privately that we will have their sup-
port if diplomatic efforts fail and if
military action is necessary.

Mr. President, yesterday the Gulf Co-
operation Council at the Ministerial

CONGRESSIONAL RECORD — SENATE

level issued a statement concerning the
Iraqi crisis. I ask that the text of the
statement by printed in the RECORD at
the conclusion of my remarks. That
statement included the following and I
quote:

The Ministerial Council has stressed that
the current crisis is created by the Iraqi re-
gime alone as a result of its non-cooperation
with the international inspectors and its
challenge to the will of the international
community. This non-cooperation threatens
Iraq with severe dangers. The Council ex-
presses its conviction that responsibility for
the result of this crisis falls on the Iraqi re-
gime itself.

Further, General Zinni, the Com-
mander in Chief of the Central Com-
mand (CINCENT), has personally ad-
vised us that, in his professional opin-
ion, the United States has the support
from Saudi Arabia and other Gulf na-
tions needed to meet the requirements
of the CINCCENT plan to execute a
successful military operation, should it
be necessary.

Mr. President, the use of military
force is a measure of last resort. The
best choice of avoiding it will be if Sad-
dam Hussein understands he has no
choice except to open up to UNSCOM
inspections and destroy his weapons of
mass destruction. The use of military
force may not result in that desired re-
sult but it will serve to degrade Sad-
dam Hussein’s ability to develop weap-
ons of mass destruction and to threat-
en international peace and security.
Although not as useful as inspection
and destruction, it is still a worthy
goal.

The statement follows:

GULF COOPERATION COUNCIL

The dangerous circumstances and the crit-
ical situation the region is witnessing, which
has resulted from the crisis which the Iraqi
regime has created with the international in-
spectors belonging to the special committee
assigned the task of destroying Iraqi WMD,
and by refusing to cooperate with the inter-
national inspectors while not allowing them
to carry out their duties by imposing condi-
tions and creating obstacles represents a
clear violation of the Security Council reso-
lutions related to Iraq’s aggression on the
state of Kuwait.

The Ministerial Council has discussed
these developments and what they involve in
terms of actual dangers which threaten the
security and stability of the region.

The Ministerial Council notes the inter-
national community’s consensus and its in-
sistence on Iraq implementing the Security
Council resolutions in full; it places the re-
sponsibility for the delays in implementing
those resolutions on Iraq. These delays will
lead to continuation of the sanctions im-
posed on Iraq under which the Iraqi people
suffer. The GCC people are concerned by this
suffering and place the responsibility for it
on the Iraqi regime alone.

The Ministerial Council has stressed that
the current crisis is created by the Iraqi re-
gime alone as a result of its non-cooperation
with the international inspectors and its
challenge to the will of the international
community. This non-cooperation threatens
Iraq with sever dangers. The council ex-
presses its conviction that responsibility for
the result of this crisis falls on the Iraqi re-
gime itself. The council also stresses that it
is not reasonable or acceptable anymore that
the Iraqi regime takes unilateral measures
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to complicate conditions which threaten it
with more severe and dangerous con-
sequences while at the same time placing the
responsibility for such measures on the Arab
nation and the international community.

Bearing in mind that the council has not
abandoned and continues to support any
peaceful approach, the severe results from
what might happen are to be borne by the
Iraqi regime alone. In spite of the numerous
efforts which a number of Arab and inter-
national parties have exerted to convince
Iraq to retreat from its position by allowing
the international inspectors to carry out
their duties without any hindrance or condi-
tion, the Iraqi regime has continued with its
intransigence. Not caring about the dan-
gerous consequences which could result from
this stance.

And in this tense environment, which pres-
ages dangers, the council expresses its belief
that the only way to save the Iraqi people
from the dangers and suffering to which they
have been subjected is by the Iraqi regime
implementing the resolutions which the
international community has reached by
consensus and which Iraq has accepted, in
accordance with the program of this special
commission the implementation of which no
one has disputed.

In order to avoid the Iraqi brotherly people
being subjected to the dangerous con-
sequences of this crisis, the council asks the
Iraqi regime to yield to the efforts made to
implement all the commitments asked of it
by removing the barriers/obstacles which it
has imposed on the tasks of the inter-
national inspectors in preparation for reduc-
ing the sanctions and lifting the suffering of
the Iraqi brotherly people.

The council stresses again its firm stance
on the need to preserve the independence and
sovereignty of Iraq, its territorial integrity
and its regional security. The council has de-
cided to continue communications between
the member countries to follow the develop-
ments and this session will remain open.e

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia, under the pre-
vious order, has 30 minutes. The Sen-
ator from Maine was here before he
was. Will he let her——

Mr. BYRD. I am seeking recognition
first.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Now, if the distinguished
Senator from Maine would prefer to go
ahead, I would be happy to await her.

Ms. COLLINS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Does the Senator from West Virginia
yield?

Mr. BYRD. I just wanted to establish
my right under the rules—which I
sought recognition. The fact that an-
other Senator has been here does not
mean anything under the rules, but I
am happy to yield and have the Sen-
ator proceed.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized for not
to exceed 10 minutes.

Ms. COLLINS. Thank you, Mr. Presi-
dent. And I thank the Senator from
West Virginia for his courtesy.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 1648
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)



S716

Ms. COLLINS. Mr. President, I yield
the floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Mr. President, I ask
unanimous consent that I be permitted
to proceed in morning business until
the Senator from West Virginia comes
to the floor to give his statement. I ask
unanimous consent for only 5 minutes
or until such time as the Senator ar-
rives.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

PREVENTING FRAUD AND ABUSE
WITHIN THE MEDICARE PROGRAM

Ms. COLLINS. Mr. President, as the
Congress grapples with the problem of
maintaining the solvency of the Medi-
care program and with proposals to ex-
pand Medicare coverage, we must not
overlook a critical problem that
threatens the financial integrity of
this vital social program, which pro-
vides health care services to 38 million
older and disabled Americans. I am
talking, Mr. President, about the prob-
lem of waste, fraud and abuse in this
program.

The Permanent Subcommittee on In-
vestigations, which I chair, has under-
taken an extensive investigation into
Medicare fraud.

At our first hearing last summer, we
learned from the inspector general of
the Department of Health and Human
Services that an astounding $23 billion
a year is lost to waste, fraud, abuse and
other improper payments.

In more recent hearings, Mr. Presi-
dent, we discovered that career crimi-
nals, with absolutely no background in
health care, were able to be certified as
Medicare providers and enter the sys-
tem for the sole purpose of ripping it
off.

For example, one case that the sub-
committee investigated involved a to-
tally fictitious durable medical equip-
ment company that was located in the
middle of the runway of the Miami
International Airport, if it had in fact
existed.

I am not talking here, Mr. President,
about legitimate providers or innocent
mistakes or honest billing errors. I am
talking about outright fraud. We need
to do a better job of screening pro-
viders and controlling their entry into
the Medicare system.

Mr. President, the vast majority of
health care professionals are dedicated
and caring individuals who deliver
vital services to millions of Americans
across the country. They are as ap-
palled by this kind of fraud as any of
us.

Recently, I met with the members of
the Home Care Alliance of Maine con-
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cerning the issue of fraud in the health
care industry. The Home Care Alliance
of Maine has a longstanding commit-
ment to ensuring the highest quality
home health care in the State of
Maine. It has adopted a policy of zero
tolerance on fraud and abuse in the
home health industry. Its members rec-
ognize that unscrupulous home health
providers not only tarnish the reputa-
tion of legitimate health care profes-
sionals, but that these unscrupulous
individuals jeopardize the very avail-
ability of Medicare.

I ask unanimous consent the position
statement of the Home Care Alliance of
Maine be printed in the RECORD so my
colleagues and organizations rep-
resenting home health care agencies
across the United States can have the
benefit of the very fine work this orga-
nization has done.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEDICARE FRAUD AND ABUSE
POSITION STATEMENT

The Home Care Alliance of Maine member-
ship has a long-standing commitment to pro-
vide the highest quality of care to the elder-
ly and infirm of our state. Even one unscru-
pulous home health provider that fails to
maintain the values and ethics that are at
the core of home care jeopardizes the viabil-
ity of ongoing access to appropriate home
health services.

We recognize that the responsibility for re-
solving concerns of fraud and abuse lies with
the government, the home health industry,
and individual providers. We further believe
that different strategies are needed to clear-
ly distinguish deliberately fraudulent prac-
tice from unintentional errors that can
occur in the interpretation of the complex
and often vague rules and regulations in the
Medicare home health care benefit.

The Home Care Alliance of Maine firmly
believes that fraud and abuse can be elimi-
nated and errors corrected when addressed
by comprehensive and concerted efforts
among the industry, government, individual
providers, and consumers. This partnership
is critical to achieve the mutually beneficial
goal of assuring integrity in administration
of the Medicare home health care benefit.

We further believe that education of con-
sumers and advocacy groups is central to en-
suring trust in legitimate providers of home
health services. It is only through open and
public discussion about the basic structure
of changes in the Medicare home health care
benefit that consumers and others can con-
fidently distinguish blatant fraud and abuse
from innocent errors in interpretation and
provision of services. Informed consumers
and their advocates can then be reassured by
their choice of licensed and certified home
health agencies.

The Home Care Alliance of Maine supports:

1. Zero tolerance for fraud and abuse of the
Medicare home health care benefit.

2. Total cooperation with prompt and re-
sponsible investigation and resolution of any
errors in interpretation and application of
the Medicare home health care benefit.

3. Medicare coverage and reimbursement
standards in language that is understandable
and readily accessible to providers and con-
sumers through various means, e.g. federal
depository libraries, state regulatory agen-
cies, trade associations, fiscal inter-
mediaries, and the Internet.

4. Enhancement of education and training
of home health agencies through joint efforts
with regulators.
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5. Credentialing and competency testing
standards for government contractors and
federal regulators responsible for issuing
Medicare determinations.

6. Mandatory screening and background
checks on all applicants for Medicare certifi-
cation as a home health agency.

7. Development and provision of a sum-
mary of program coverage requirements for
consumers and prospective consumers of
Medicare home health care benefits.

8. Enhancement and increased accessibility
of the consumer reporting hotline for sus-
pected fraud and abuse.

The Home Care Alliance of Maine is com-
mitted to working with its membership,
state and federal regulatory bodies, and con-
sumer advocacy groups to ensure the integ-
rity of the Medicare home health care ben-
efit in Maine.

Ms. COLLINS. I appreciate the oppor-
tunity to comment on this issue.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. COVERDELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

RECOGNITION OF MEMBERS OF
ARMED FORCES HELD AS PRIS-
ONERS OF WAR DURING VIET-
NAM CONFLICT

Mr. COVERDELL. Mr. President, I
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of Senate Resolution 177, sub-
mitted earlier today by Senators
COVERDELL, CLELAND and others.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A resolution (S. Res. 177) recognizing, and
calling on all Americans to recognize, the
courage and sacrifice of the members of the
Armed Forces held as prisoners of war during
the Vietnam conflict and stating that the
American people will not forget that more
than 2,000 members of the Armed Forces re-
main unaccounted for from the Vietnam con-
flict and will continue to press for the fullest
possible accounting for all such members
whose whereabouts are unknown.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. COVERDELL. Mr. President, col-
leagues, I rise on this 25th anniversary
of the return of the first American
POWs from Vietnam to recognize the
National League of Families of Amer-
ican Prisoners and Missing in South-
east Asia and the many years and tire-
less hours Ann Mills Griffiths, the Na-
tional League of Families’ Executive
Director, and JoAnne Shirley, Chair-
woman of the League’s Board and a fel-
low Georgian, have spent fighting for
the return of American POW’s and
MIA’s.

The National League of Families of
American Prisoners and Missing in
Southeast Asia was incorporated in the
District of Columbia on May 28, 1970.
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Voting membership is comprised solely
of the wives, children, parents and
other close relatives of Americans who
were or are listed as prisoners of war,
missing in action, killed in action/body
not recovered and returned Vietnam
War U.S. POWs. Associate membership
is comprised of extended relation of
POW/MIAs who do not meet voting
membership requirements and con-
cerned citizens. The League is a non-
profit, non-partisan organization fi-
nanced by contributions from the fami-
lies, veterans and concerned citizens.
The League’s sole purpose is to obtain
the release of all prisoners, the fullest
possible accounting for the missing and
repatriation of all recoverable remains
of those who died serving our nation
during the Vietnam War.

The League originated on the west
coast in the late 1960’s. The wife of a
ranking POW who believed that the
U.S. Government’s policy of keeping a
low profile on the POW/MIA issue and
encouraging the families to refrain
from publicly discussing the problem
was unjustified, initiated a loosely or-
ganized movement which evolved into
the National League of Families.

In October 1968, the first POW/MIA
story was published. As a result of that
publicity, the families began commu-
nicating with each other, and the
group grew in strength from 50 to 100 to
300 and upward. Small POW/MIA family
groups flooded the North Vietnamese
delegation in Paris with inquiries re-
garding the prisoners and missing; the
first major activity in which hundreds
of families participated.

Eventually, the necessity for formal
incorporation was recognized. In May
1970, a special AD HOC meeting of the
families met at Constitution Hall in
Washington, D.C. During this meeting
the League’s charter and by-laws were
adopted.

A seven-member board of directors
meets regularly to determine League
policy and direction. The board is
elected by the voting membership
which now stands at approximately
1,000. Regional coordinators, respon-
sible for activities in multi-state areas,
and state coordinators also represent
the League in most of the fifty states.

The League’s national office is now
staffed by only one full-time employee,
augmented by concerned citizen and
family member volunteers. The execu-
tive director, the sister of a soldier
MIA and the organization’s chief exec-
utive officer, is responsible for manage-
ment of the League and Implementa-
tion of policies established by the
membership and board of directors.

In 1971, Mrs. Michael Hoff, an MIA
wife and member of the National
League, recognized the need for a sym-
bol representing our POW/MIAs.
Prompted by an article in the Jackson-
ville, FL Times-Union, Mrs. Hoff con-
tacted Norman Rivkees, VP of Annin &
Company, which had made a banner for
the newest member of the UN, the Peo-
ple’s Republic of China, as a part of
their policy to provide flags to all UN
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member states. Mrs. Hoff found Mr.
Rivkees very sympathetic to the POW/
MIA issue, and he along with Annin’s
advertising agency, designed a flag to
represent our missing men. Following
the National League’s approval, the
flags were manufactured for distribu-
tion. On March 9, 1989, a flag which
flew over the White House on the 1988
National POW/MIA Recognition Day,
was installed in the U.S. Capitol Ro-
tunda, as a result of legislation passed
overwhelmingly during the 100th Con-
gress. On August 10, 1990, the 101st Con-
gress passed U.S. Public Law 101-355,
which recognized the National
League’s POW/MIA flag and designated
it ‘‘as the symbol of our Nation’s con-
cern and commitment to resolving as
fully as possible the fates of Americans
still prisoner, missing and unaccounted
for in Southeast Asia, thus ending the
uncertainty for their families and the
Nation.” This POW/MIA flag is now
recognized world wide, by all con-
cerned, as the universal symbol of the
“UNACCOUNTED FOR”.

Mrs. Ann Mills Griffiths serves as Ex-
ecutive Director of the National
League of POW/MIA Families, a posi-
tion held since August, 1978. Mrs. Grif-
fiths’ brother, Lt. Commander James
B. Mills, USNR, has been missing since
September 21, 1966, when the Navy F4C
on which he served as a Radar Inter-
cept Officer was lost on a night mission
over North Vietnam.

Prior to assuming her position as ex-
ecutive director, Mrs. Griffiths was an
elected member of the League’s board
of directors for four years, serving as
legislative chairman. During its exist-
ence from 1980 through 1992, she played
an active role in the U.S. Government’s
POW/MIA Interagency Group, rep-
resenting the families’ views in devel-
opment of official policy to resolve this
humanitarian issue.

Mrs. Griffiths has traveled exten-
sively for discussion with senior offi-
cials of Laos, Cambodia, and Vietnam,
as well as the countries of ASEAN. She
was instrumental in facilitating high
level negotiations between Vietnam
and the United States in 1983 and par-
ticipated in fourteen U.S. Government
policy-level POW/MIA delegations to
Hanoi since 1982, plus two League dele-
gations in 1982 and 1994.

Acknowledged as an expert on the
POW/MIA issue, Mrs. Griffiths regu-
larly meets with senior administration
officials and members of congress, ap-
pears before congressional committees,
addresses national and international
audiences, participates in appropriate
policy seminars, publishes articles and
newsletters, and is a frequent spokes-
woman on network and cable television
programs.

Within policy established by the
membership and elected board of direc-
tors, Mrs. Griffiths has been instru-
mental in building the League from a
small POW/MIA family group into a na-
tionally recognized, non-profit organi-
zation that influences U.S. policy to re-
solve the humanitarian POW/MIA
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issue. In administering the Leagues’ af-
fairs, Mrs. Griffiths supervises League
operations, manages a successful di-
rect-mail program and plans the
League’s yearly convention that in-
cludes the highest levels of the U.S.
Government. With the assistance of
their staff and volunteer state and re-
gional officials, Mrs. Griffiths also co-
ordinates a nation-wide awareness pro-
gram on the issue.

Mrs. JoAnne Shirley has been serving
as Chairman of the Board of Directors
since June 1995. Her brother, Maj.
Bobby Marvin Jones, M.D., USAF
Flight Surgeon, was shot down Novem-
ber 28, 1972, near DaNang, South Viet-
nam.

Mrs. Shirley is married to Dr. Rudy
Shirley, MS., and ENT doctor, and they
reside in Dalton, Georgia, with their
three children Bobby, Rhett and
Chrissie. She served on the School
Board for 10 years, and has been a vol-
unteer in many community, county
and state sponsored projects.

Mrs. Shirley co-founded the Georgia
Committee for POW/MIA, Inc in the
1980s and served as Georgia State Coor-
dinator for the National League of
Families from 1983-1993. She served as
Secretary of the National League of
1993-94, and then as Vice-Chairman
from 1994-95. In 1997, Mrs. Shirley, by
herself, raised $15,000 to fund her and
Mrs. Griffiths’ trip to Southeast Asia.

Mr. President, these two women who
are wives, mothers, and involved citi-
zens have spent countless hours, money
and resources keeping accountability
alive. Nothing strikes a louder chord
with Americans than the thought of
our soldiers in the hands of our coun-
try’s enemies. It is important that we
recognize the work of organizations
such as the National League of Fami-
lies and of people such as Ann Mills
Griffiths and JoAnne Shirley who have
worked hard to ensure we do not forget
those soldiers who were left behind.

Mr. SMITH of New Hampshire. Mr.
President, I am pleased to be an origi-
nal cosponsor of the Senate Resolution
which recognizes the 25th anniversary
of the return of 591 American POWs
from communist Vietnam in February
and March, 1973, and reaffirms our na-
tional commitment to seek answers
about missing Americans from the
Vietnam War.

I have been privileged through the
years to come to know many of the
Americans POWs held for so many
years by the Communist side and fi-
nally released in 1973. This includes he-
roes in the Congress like Representa-
tive SAM JOHNSON of Texas, and Sen-
ator JOHN MCcCCAIN of Arizona, and
other heroes 1like Admiral James
Stockdale, Ambassador Pete Peterson,
Red McDaniel, Orson Swindle, Ted
Guy, Giles Norrington, and Mike
Benge, to name a few.

Today marks the 25th anniversary of
the return of the first group of Amer-
ican POWs from Hanoi during what was
known as Operation Homecoming. This
first group included Congressman SAM
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JOHNSON, someone who I have been
honored to work closely with through
the years to obtain answers about
those still missing from the war. Sev-
eral other groups of POWs were re-
leased later in February, 1973, and
throughout March, 1973, with the last
American acknowledged by Hanoi to be
a POW being returned on April 1st.

A few years ago, one of these re-
turned POWs I mentioned earlier, Cap-
tain McDaniel, wrote a book about his
experience as a POW entitled ‘“‘Scars
and Stripes.”

I want to quote just a small passage
from that book which describes the
feelings of the POWs as they were
being led from their prisons to the air-
port in Hanoi for repatriation.

“I saw a familiar C-141 aircraft wait-
ing for us on the field. At that mo-
ment, something broke inside me and
the tears came easily. Somehow I had
managed to restrict my tears to those
rare times, in the nights under my
mosquito net, when Hanoi Radio had
gotten to me and I was down. But here,
seeing that airplane waiting, I just let
g0, because I suddenly realized that my
country had not let me down. And that
great Scripture came to me, the Lord’s
words: I will never leave thee, nor for-
sake thee.

Even as God had stayed at my side through
all that time and taught me the things that
were to change my life completely about His
reality and His presence in suffering, some-
how that American plane socked home some
of the things that made America and God
great.

Then I was on that airplane, and pandemo-
nium broke lose. As those wheels lifted off,
the cheers shook the plane. And when the
plane crossed over water on the way south,
we all shouted, ‘‘Feet wet!”—we were no
longer over North Vietnam. Those mouths
opened in a wild cheer—some with teeth
missing, some with faces showing physical
and emotional scars, some who cried while
they cheered. No matter what anyone would
say in the future about Vietnam, somehow
we had won a little piece of something that
no man would take away from us.

Mr. President, what true patriots
these men were. How fitting that we
honor them today with this Senate res-
olution commemorating the 25th anni-
versary of their release.

With this resolution, we also call at-
tention to the important last mission
of the war which is still unresolved—
the mission to obtain the fullest pos-
sible accounting for those whose
whereabouts and fate are still un-
known. Our thoughts go out to the
families of those missing men, and we
reaffirm our national commitment to
learning the truth so we can remove
the uncertainty these families face.

I have been personally involved with
searching for answers on the POW/MIA
issue, as my colleagues know, for sev-
eral years now. I want to take this op-
portunity today to again call on the
Governments in Southeast Asia, North
Korea, China, Russia, and the former
Eastern bloc to do more to open up
their archives and make key witnesses
available so we may advance the ac-
counting effort. There is much work
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still to do, and I appreciate that this
resolution before us today recognizes
that fact.

I yield the floor.

Mr. COVERDELL. Mr. President, I
want to take a special moment here to
thank my colleague from Georgia, a
cosponsor of this resolution and him-
self a veteran of the Vietnam war; Sen-
ator SMITH of New Hampshire; Senator
LoOTT, the majority leader; and Senator
HAGEL, a Vietnam veteran from Ne-
braska. I am especially delighted to be
joined by Senator CLELAND who, as I
said, is himself a testament to the
courage and sacrifice made by so many
men and women in American uniform
during the Vietnam conflict.

The resolution also directs itself to
two of our colleagues who were them-
selves long-held prisoners of war, Con-
gressman SAM JOHNSON, who is specifi-
cally noted in the resolution, and our
own Senator JOHN MCCAIN of Arizona.

Senator McCAIN and I have known
each other for some extended period of
time and I have always marveled at
what he endured and, I might add, that
it was almost a double endurance.
What I mean is that the North Viet-
namese, recognizing that he was the
son of a U.S. Navy admiral, tried to
break him away from his colleagues
and send him home. He made the
choice not to accept, not to accept this
unique tension in deference to his col-
leagues, his father and the Navy.

I was reminded earlier today that
when these veterans were returned and
disembarked from the aircraft—of
course we all remember the scenes of
them Kkneeling down and Kkissing the
ground—but then to stand up and
thank America for the privilege to
have served her. It was an incredible
act of courage, an act of care and love,
of the country whose uniforms they
had worn.

Interestingly enough, unbeknownst
to me just earlier, I was with a young
man who said but for the brief chance
of fate he would have been a pilot in
Vietnam. This was just moments ago
and he was here when these POW’s re-
turned, and he had a chance to be
among them. At that time he was
about 33, which was the age of many of
these POW’s, the difference being, of
course, that he still looked 33 and they
looked 50 or older because of what they
had endured. He was reminded about
how moving the moment was to see
these Americans who had returned,
who had endured so much, who had be-
come the epitome of courage and perse-
verance. He says whenever he is re-
minded of it, it still sends chills down
his back. How much we owe these men
and women. It is important that we re-
member.

Whenever a nation embarks on some-
thing like this—and perhaps it is
uniquely important that we are re-
membering, considering the discus-
sions that are underway here this very
week, discussing the eve of a major
conflict—we remember what these men
and women did for America.
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Of course, today marks the 25th anni-
versary of the return of the first POWs
from North Vietnam. Following the
signing of the peace accords, 591 United
States prisoners of war were released.
The operation was dubbed ‘‘Operation
Homecoming.” Today, as was noted in
the resolution, there are still 2,000
members of our Armed Forces who re-
main unaccounted for from the Viet-
nam conflict.

This resolution recognizes that de-
spite the brutal mistreatment these
prisoners received, they nevertheless
devised a means to communicate with
one another, to support one another by
a code transmitted by tapping on the
wall. The resolution refers to Com-
mander James B. Stockdale, TU.S.
Navy, who upon his capture on Sep-
tember 9, 1965, became the senior pris-
oner of war officer in what became
dubbed the ‘“‘Hanoi Hilton.” He deliv-
ered the following message to his men
to sustain their morale: ‘‘Remember,
you are Americans. With faith in God,
trust in one another, and devotion to
your country, you will overcome, you
will triumph.”’

This resolution resolves that the
Senate expresses its gratitude for and
calls upon all Americans to reflect
upon and show their gratitude for the
courage and sacrifice of the brave men
who were held prisoners of war during
the Vietnam conflict, particularly on
the occasion of this, the 25th anniver-
sary of Operation Homecoming, their
return from captivity. It also resolves
that the Senate, indeed America, will
not, must not, forget the more than
2,000 members of the United States
Armed Forces that remain unac-
counted for in the Vietnam conflict,
and that the Senate will continue to
press for the fullest possible account-
ing for such members.

Mr. President, again, I thank my col-
league from Georgia, Senator CLELAND,
for his cosponsorship, more impor-
tantly for his service, his long service,
Senator SMITH, Senator LOTT and Sen-
ator HAGEL of Nebraska.

In closing I simply say on behalf of
all Americans, this American says to
all who served under such difficult cir-
cumstances, a grateful Nation says
thank you.

Mr. COVERDELL. Mr. President, I
ask unanimous consent the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and that any state-
ments relating to the resolution appear
at the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble, is
as follows:

177) was

S. RES. 177

Whereas participation by the TUnited
States Armed Forces in combat operations
in Southeast Asia during the period from
1964 through 1972 resulted in several hun-
dreds of members of the United States
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Armed Forces being taken prisoner by North
Vietnamese, Pathet Lao, and Viet Cong
enemy forces;

Whereas the first such United States serv-
iceman taken as a prisoner of war, Navy Lt.
Commander Everett Alvarez, was captured
on August 5, 1964;

Whereas following the Paris Peace Accords
of January 1973, 591 United States prisoners
of war were released from captivity by North
Vietnam;

Whereas the return of these prisoners of
war to United States control and to their
families and comrades was designated Oper-
ation Homecoming;

Whereas many members of the United
States Armed Forces who were taken pris-
oner as a result of ground or aerial combat
in Southeast Asia have not returned to their
loved ones and their whereabouts remain un-
known;

Whereas United States prisoners of war in
Southeast Asia were routinely subjected to
brutal mistreatment, including Dbeatings,
torture, starvation, and denial of medical at-
tention;

Whereas United States prisoners of war in
Southeast Asia were held in a number of fa-
cilities, the most notorious of which was Hoa
Loa Prison in downtown Hanoi, dubbed the
‘‘Hanoi Hilton” by the prisoners held there;

Whereas the hundreds of United States
prisoners or war held in the Hanoi Hilton and
other facilities persevered under terrible
conditions;

Whereas the prisoners were frequently iso-
lated from each other and prohibited from
speaking to each other;

Whereas the prisoners nevertheless, at
great personal risk, devised a means to com-
municate with each other through a code
transmitted by tapping on cell walls;

Whereas then-Commander James B.
Stockdale, United States Navy, who upon his
capture on September 9, 1965, became the
senior POW officer present in the Hanoi Hil-
ton, delivered to his men a message that was
to sustain them during their ordeal, as fol-
lows: Remember, you are Americans. With
faith in God, trust in one another, and devo-
tion to your country, you will overcome.
You will triumph.;

Whereas the men held as prisoners of war
during the Vietnam conflict truly represent
all that is best about America;

Whereas two of these patriots, Congress-
man Sam Johnson, of Texas, and Senator
John McCain, of Arizona, have continued to
honor the Nation with devoted service; and

Whereas the Nation owes a debt of grati-
tude to all of these patriots for their courage
and exemplary service: Now, therefore, be it

Resolved, That the Senate—

(1) expresses its gratitude for, and calls
upon all Americans to reflect upon and show
their gratitude for, the courage and sacrifice
of the brave men who were held as prisoners
of war during the Vietnam conflict, particu-
larly on the occasion of the 25th anniversary
of Operation Homecoming, their return from
captivity; and

(2) acting on behalf of all Americans—

(A) will not forget that more than 2,000
members of the United States Armed Forces
remain unaccounted for from the Vietnam
conflict; and

(B) will continue to press for the fullest
possible accounting for such members.

————
THE FEDERAL WETLANDS PERMIT
PROGRAM

Mr. LOTT. Mr. President, I want to
call attention to a Federal permit pro-
gram that is causing problems in Mis-
sissippi, in the Southeastern United

CONGRESSIONAL RECORD — SENATE

States and, indeed, in the entire United
States: the Federal Section 404 ‘“‘wet-
lands” permit program. This program
has its roots in Section 404 of the Clean
Water Act, but has been designed pri-
marily by the Federal courts and the
Federal agencies, the Environmental
Protection Agency and the U.S. Army
Corps of Engineers, and not by the
elected officials of this Nation.

Twenty years have passed since the
Congress of the United States has ad-
dressed this program legislatively. Cur-
rently, a Federal appellate court deci-
sion, two pending appellate court cases
and a new proposed rulemaking by the
Corps of Engineers are stirring up con-
troversy about this program. No one
should be surprised. This program is
held together by baling wire and string
and pieces are beginning to fall off all
over the place.

I encourage the Senate Environment
and Public Works Committee to bring
to the full Senate legislation that
makes meaningful, common sense
changes to the Section 404 permit pro-
gram. Review of this program is long
overdue. Mr. President, I hope that this
Congress can take meaningful action
on the Section 404 program in 1998.

One basic controversy about this pro-
gram is the issue of the areas that are
regulated as wetlands. The Federal
agencies have interpreted their juris-
diction to extend to the farthest
reaches of the Commerce Clause, and, I
think, even beyond, including those
isolated areas that merely ‘‘could af-
fect” interstate commerce. Specifi-
cally, to some agencies this means
those areas where a migratory bird
“‘could” land. To make this grab for ju-
risdiction worse, according to the U.S.
Fish and Wildlife Service, 75 percent of
all Section 404 regulated areas are on
privately owned property!

On December 23, in Wilson v. United
States Corps of Engineers, the United
States Court of Appeals for the Fourth
Circuit overturned the criminal convic-
tions of an individual, a corporation
and a partnership for violating the Sec-
tion 404 program in Charles County,
Maryland. The individual had been sen-
tenced to 21 months in jail and the
three defendants had been fined a total
of $4 million. The Fourth Circuit over-
turned the convictions and remanded
the case to the district court, finding
that only those areas that are either
connected on the surface to navigable
waters or are proven to be in interstate
commerce could be regulated under the
Section 404 program. Specifically, the
court held that:

Absent a clear indication to the contrary,
we should not lightly presume that merely
by defining ‘navigable waters’ as ‘the waters
of the United States’, Congress authorized
the Army Corps of Engineers to assert its ju-
risdiction in such a sweeping and constitu-
tionally troubling manner. Even as a matter
of statutory construction, one would expect
that the phrase ‘waters of the United States’,
when used to define the phrase ‘navigable
waters’ refers to waters which, if not navi-
gable in fact, are at least interstate or close-
ly related to navigable or interstate waters.
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When viewed in light of its statutory author-
ity, (the regulation), which defines ‘waters of
the United States’ to include intrastate
waters that need have nothing to do with
navigable or interstate waters, expands the
statutory phrase ‘waters of the TUnited
States’ beyond its definable limit.

Accordingly, we believe that in promul-
gating (the regulation), the Army Corps of
Engineers exceeded its congressional author-
ization under the Clean Water Act, and that,
for this reason, (the regulation) is invalid.

At long last, this case begins to limit
the reach of the bureaucracy onto pri-
vately owned property under this pro-
gram.

A second area of controversy is a reg-
ulation issued by the Clinton Adminis-
tration in September, 1993, that broad-
ly expanded the definition of activities
that are regulated under the Section
404 program. As many of you know,
this permit problem was never designed
to be a wetlands permit program, but
rather evolved in that direction
through judicial rulings and agency in-
terpretations. The activities in ‘“‘wet-
lands’ that are regulated under Sec-
tion 404 of the Clean Water Act are the
““discharge of dredged and fill mate-
rial”’ into the ‘‘navigable waters’. On
the face of it, the statute does not
cover other activities that could de-
grade wetlands, such as ‘‘draining’ or
“‘excavating’” wetlands. Obviously, if
we are going to have a wetlands regu-
latory program and protect valuable
wetlands, the program needs to cover
‘“‘drainage’ and ‘‘excavation.”

In September 1993, the Clinton Ad-
ministration issued a rulemaking that
expanded coverage of the Section 404
program to include activities like
drainage and excavation. Many of us
noted that this might be good public
policy, but this expansion exceeded the
statute, and legislation would be nec-
essary to expand the program to cover
these activities.

On January 23, 1997, a Federal dis-
trict court in the District of Columbia
struck down this regulation, called the
Tulloch rule, as exceeding the statu-
tory authority of the Clean Water Act.
On January 9, 1998, the United States
Court of Appeals for the District of Co-
lumbia Circuit heard oral arguments in
this case. The Federal government had
a rough day in court. I am told that the
judges suggested that the agency inter-
pretation of the jurisdictional reach of
the Section 404 program went as far as
“land that might be wet someday’.
One of the appellate judges asked the
government attorney whether riding a
bike through a wetland, where dirt ac-
cumulated on the tires and then fell off
into the wetland during riding, would
be an activity regulated under the Sec-
tion 404 program. The government at-
torney answered yes, but the regula-
tion was not aimed at this activity.
The judge answered correctly, ‘“‘Not
yet!”

This brings me to a recent Corps
judgment on Nationwide Permit 26
that was attacked on the front page of
the Washington Post on Saturday, Jan-
uary 3lst.
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With the Corps and the EPA inter-
preting almost every activity as one
covered by the Section 404 program,
the Corps has adopted a series of Na-
tionwide Permits that cover routine
activities and prevent the necessity of
proceeding through the costly and
time-consuming normal permitting
process. One of these permits, Nation-
wide Permit 26, which covers certain
areas up to 3 acres in size, is scheduled
to expire in December 1998. The Corps
is developing a series of ‘‘replacement
permits”’. These ‘‘carve outs” are es-
sential if the Corps is to be able to
manage this program without enor-
mous delays in permit processing
times. This is particularly true as the
bureaucracy continually expands the
types of activities that are regulated
under the Section 404 program. Yet,
some interest groups are attempting to
pressure the Administration to reject
these replacement permits. If they are
successful, I am convinced that the
program will fall into disarray,
prompting calls not only for the reform
of the current program, but the repeal
of the whole thing. We will all have to
keep an eye on this development.

Finally, a case is pending in the
United States Court of Appeals for the
Ninth Circuit styled Resource Invest-
ments, Inc. v. U.S. Army Corps of Engi-
neers. In this case, the Corps used its
Section 404 regulations to overturn the
judgment of a county government in a
public bid process regarding the loca-
tion of a new solid waste disposal facil-
ity. I can assure you that it is not this
Senator’s view that the mission of the
Army Corps of Engineers is to make
judgments that historically have been
within the purview of local elected offi-
cials.

Mr. President, this is just a quick
survey of some of the judgments that
are being made by Federal agencies
and Federal courts regarding the Sec-
tion 404 program. These judgments
sometimes expand and sometimes nar-
row this program. What is missing—
and has been missing for 20 years—is
the judgment of elected officials about
fundamental aspects of this regulatory
program that defy common sense and
so often intrude on privately owned
property, local economic activities and
governmental infrastructure decisions.
It is long-past time for the committee
of jurisdiction over this program to
bring forth legislation that proposes
meaningful and responsible adjust-
ments to this awful program.

By the way, Mr. President, I should
add one more thing. The current Presi-
dent of the United States, when he was
the Governor of Arkansas, chaired the
Lower Mississippi River Delta Develop-
ment Commission. The statutory
charge of this Commission was to
study the seven-state Lower Mis-
sissippi River Delta region and to de-
velop a ten-year regional economic de-
velopment plan. This is a particularly
troubled region economically. Both my
state of Mississippi and the President’s
state of Arkansas contain portions of
the Lower Mississippi River Delta.

CONGRESSIONAL RECORD — SENATE

In May, 1990, the Commission filed its
report, which was submitted to Con-
gress over the signature of the current
President. That report specifically ad-
dressed the problems of Federal wet-
lands regulation, stating:

The national wetlands policy has caused
significant problems for agriculture, aqua-
culture and commercial and industrial devel-
opment.

* * * * *

Current definitions do not adequately dif-
ferentiate the quality of wetlands.

* * * * *

Current interpretations of the national
wetlands policy have placed major limita-
tions on the Delta’s economy because com-
mercial and industrial development is being
impaired. (all quotes from page 80 of the re-
port)

The report then made a number of
recommendations, including these two
from page 81 of the report:

Congress should direct appropriate federal
agencies to establish minimum-sized wet-
lands for regulation.

* * * * *

Congress should assign the responsibility
for identification and maintenance of a wet-
lands inventory to one agency, and require
consultation with other affected agencies.

Mr. President, the President of the
United States seems to have forgotten
what he learned as chair of the Lower
Mississippi River Delta Development
Commission. The current Federal Sec-
tion 404 permitting program regulates
all wetlands regardless of size and is
administered by two Federal agencies:
the Corps of Engineers and the EPA.
The President was correct with respect
to these recommendations in 1990, but
now that he is in a position to act,
nothing has happened. I would hope
that the President of the United States
would submit at least these meaningful
changes to Congress for our consider-
ation in 1998.

Mr. BOND. Mr. President, I share the
concerns of the Majority Leader re-
garding the shortcomings of the Sec-
tion 404 program. In light of the recent
and pending court cases, as well as the
ongoing controversy over the scheduled
demise in December of Nation Wide
Permit 26, I agree strongly that Con-
gress must address the Section 404 pro-
gram legislatively. We should not con-
tinue to let the program bob and weave
and stray in response to interpreta-
tions or policy preferences of each suc-
cessive court decision or agency ac-
tion. The law is unpredictable and it is
not fair to the agencies administering
the law or the landowners impacted by
the law.

Based on accounts of the oral argu-
ments in the United States Court of
Appeals for the District of Columbia
Circuit, and subsequent conversations
my staff has had with various officials,
it appears very possible that the lower
court decision on the ‘‘Tulloch’ rule
will be upheld. The ‘“Tulloch’ rule ex-
tends regulation under the Section 404
program to activities like ‘‘drainage”
and ‘‘excavation’ that harm wetlands.
The lower court held that expanding
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the Section 404 program to cover these
activities might be very good public
policy, but the current statute does not
cover these activities. Legislation ex-
panding the program will be needed. In
its successful attempt to obtain a stay
of the lower court decision, the Federal
government filed documents sug-
gesting that the failure to regulate
“drainage’ and ‘‘excavation’ would be
an environmental catastrophe. Thus, if
the Court of Appeals upholds the lower
court decision, legislation will be nec-
essary to cover these activities.

My colleague from Louisiana and I
have released a series of proposals in a
“‘discussion draft’’ to encourage discus-
sion of these difficult issues. One pro-
posal in the draft would expand the ac-
tivity regulated under Section 404 to
include ‘‘drainage’ and ‘‘execution.”
This draft signals our commitment to
engage in a constructive process with
all parties to develop legislation that
will stabilize the Section 404 program,
expand the program to cover activities
that are destructive to wetlands and
make a number of common sense
changes to the program that will make
it more acceptable to private land-
owners on whose property 75% of these
regulated areas are located.

Senator BREAUX and I released our
discussion draft last summer. Time is
growing short in this session of Con-
gress, yet there is still time to act if
there is a willingness of the various
stakeholders to mnegotiate construc-
tively and the will for us to legislate. I
believe that I speak for my colleague
from Louisiana when I pledge our co-
operation in any reasonable process to
develop Section 404 improvement legis-
lation that will earn the support of a
majority of our colleagues and will be
good both for the environment and the
regulated community.

Mr. President, I agree with the Ma-
jority Leader. Twenty years without
legislative attention is long enough for
the Section 404 program. The time has
arrived to tackle this difficult issue.

NOTICE OF ADOPTION OF
AMENDMENTS

Mr. THURMOND. Mr. President, pur-
suant to Section 303 of the Congres-
sional Accountability Act of 1995 (2
U.S.C. sec. 1383), a Notice of Adoption
of Amendments was submitted by the
Office of Compliance, U.S. Congress.
This notice contains amendments to
Procedural Rules of the Office of Com-
pliance to cover the General Account-
ing Office and the Library of Congress
under various sections of the Congres-
sional Accountability Act.

Section 304 requires this notice and
the amendments to be printed in the
CONGRESSIONAL RECORD, therefore I ask
unanimous consent that the Notice and
Amendments be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: AMENDMENTS
TO PROCEDURAL RULES

NOTICE OF ADOPTION OF AMENDMENTS

Summary: The Executive Director of the Of-
fice of Compliance (‘‘Office’’), with the ap-
proval of the Board of Directors (‘‘Board’’),
having considered comments received in re-
sponse to the Notice of Proposed Rule-
making (“NPRM”’) published on October 1,
1997, 143 Cong. Rec. S10291 (daily ed. Oct. 1,
1997), has amended the Procedural Rules of
the Office of Compliance to cover the Gen-
eral Accounting Office (‘“GAO’’) and the Li-
brary of Congress (‘‘Library’’) and their em-
ployees under the rules governing: (1) pro-
ceedings involving Occupational Safety and
Health inspections, citations, and variances
under section 215 of the Congressional Ac-
countability Act of 1995 (‘“‘CAA”), and (2) ex
parte communications.

The NPRM also proposed to extend the
Procedural Rules to cover GAO and the Li-
brary and their employees for purposes of
processing allegations of violation of sec-
tions 204-206 of the CAA, which apply rights
and protections of the Employee Polygraph
Protection Act of 1988 (‘““EPPA’’), the Worker
Adjustment and Retraining Notification Act
(“WARN Act”), and the Uniformed Services
Employment and Reemployment Rights Act
of 1994 (““USERRA”’), and of section 207 of the
CAA, which prohibits employing offices from
intimidating or taking reprisal against cov-
ered employees for exercising rights under
the CAA. However, by a recently published
Supplementary Notice of Proposed Rule-
making, 143 Cong. Rec. S86 (daily ed. Jan. 28,
1998), the Office is requesting further com-
ment on whether the Procedural Rules
should be extended to cover GAO and the Li-
brary with respect to alleged violations of
sections 204-207, and no final action will be
taken on this question until the comments
have been received and considered.

Availability of comments for public review:
Copies of comments received by the Office in
response to the NPRM are available for pub-
lic review at the Law Library Reading Room,
Room LM-201, Law Library of Congress,
James Madison Memorial Building, Wash-
ington, D.C., Monday through Friday, be-
tween the hours of 9:30 a.m. and 4:00 p.m.

For further information contact: Executive
Director, Office of Compliance, at (202) 724-
9250 (voice), (202) 426-1912 (T'TY). This notice
will also be made available in large print or
braille or on computer disk upon request to
the Office of Compliance.

SUPPLEMENTARY INFORMATION

The Congressional Accountability Act of
1995 (‘‘CAA” or the ‘“‘Act’), Pub. L. 104-1, 2
U.S.C. §§1301-1438, applies the rights and pro-
tections of eleven labor, employment, and
public access laws to certain defined ‘‘cov-
ered employees” and ‘‘employing offices’ in
the Legislative Branch. The CAA expressly
includes GAO and the Library and their em-
ployees within the definitions of ‘‘covered
employees’ and ‘‘employing offices’ for pur-
poses of four sections of the Act: (a) section
204, making applicable the rights and protec-
tions of the Employee Polygraph Protection
Act of 1988 (‘“‘EPPA”); (b) section 205, making
applicable the rights and protections of the
Worker Adjustment and Retraining Notifica-
tion Act (“WARN Act”); (c) section 206, mak-
ing applicable the rights and protections of
section 2 of the Uniformed Services Employ-
ment and Reemployment Rights Act of 1994
(“USERRA”); and (d) section 215, making ap-
plicable the rights and protections of the Oc-
cupational Safety and Health Act of 1970
(‘““OSHAct”’). These four sections go into ef-
fect by their own terms with respect to GAO
and the Library one year after transmission
to Congress of the study under section 230 of
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the CAA. The study was transmitted to Con-
gress on December 30, 1996, and sections 204—
206 and 215 therefore went into effect at GAO
and the Library on December 30, 1997.

The purpose of the NPRM was to extend
the Procedural Rules of the Office to cover
GAO and the Library and their employees for
purposes of any proceedings in which GAO or
the Library or their employees may be in-
volved. To accomplish this, the NPRM pro-
posed to cover GAO and the Library and
their employees in four respects: (1) Sections
401-408 of the CAA establish administrative
and judicial procedures for considering al-
leged violations of part A of Title II of the
CAA, which includes sections 204-206, and the
NPRM proposed to extend the Procedural
Rules to include GAO and the Library and
their employees for the purpose of resolving
any allegation of a violation of sections 204-
206. (2) Section 207 prohibits employing of-
fices from intimidating or taking reprisal
against any covered employee for exercising
rights under the CAA, and the NPRM pro-
posed to extend the Procedural Rules to in-
clude GAO and the Library and their em-
ployees for the purpose of resolving any alle-
gation of intimidation or reprisal prohibited
under section 207. (3) Section 215 specifies the
procedures by which the Office conducts in-
spections, issues citations, grants variances,
and otherwise enforces section 215, and the
NPRM proposed to extend the Procedural
Rules to cover GAO and the Library and
their employees for purposes of proceedings
involving section 215. (4) Section 9.04 of the
Procedural Rules governs ex parte commu-
nications, and the NPRM proposed to extend
the Procedural Rules to cover these instru-
mentalities and employees for purposes of
section 9.04.

In the only comment received in response
to the NPRM, the Library argued that ‘‘Con-
gress expressly excluded the Library and
other instrumentalities of Congress from the
application of Titles I, III, IV and V of the
CAA,” which include the administrative and
judicial procedures established in sections
401-408. (The Office of Compliance has made
the Library’s entire submission available for
public review in the Law Library Reading
Room of the Law Library of Congress, at the
address and times stated at the beginning of
this Notice.) As to whether GAO and the Li-
brary and their employees are covered by the
procedures mandated by sections 401-408
when a violation of sections 204-207 is al-
leged, the Library’s comments raise issues of
statutory construction upon which the Office
seeks further comment. To solicit such com-
ments, the Office recently published a Sup-
plementary Notice of Proposed Rulemaking,
143 Cong. Rec. S86 (daily ed. Jan. 28, 1998),
and will make no decision as to whether the
Procedural Rules will be amended to cover
GAO and the Library and their employees for
purposes of resolving allegations of viola-
tions of sections 204-207 until after the com-
ments are received and considered.

The issues of statutory construction raised
by the Library’s comments are not perti-
nent, however, to proceedings under section
215 and to rules regarding ex parte commu-
nications. The procedures under section 215
expressly cover GAO and the Library and
their employees because section 215(a)(2)(C)-
(D) explicitly includes these instrumental-
ities and employees within the definitions of
‘“‘employing office’” and ‘‘covered employee”’
for purposes of applying the OSHAct ‘‘under
this section [215].”” As to ex parte commu-
nications, section 9.04 of the Procedural
Rules includes within its coverage any cov-
ered employee and employing office ‘‘who is
or may reasonably be expected to be involved
in a proceeding or rulemaking.”” The CAA ex-
plicitly authorizes GAO and the Library and
their employees to be involved in pro-
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ceedings under section 215(c), as described
above, and the Library itself has exercised
its right to be involved in the Office’s rule-
making proceedings.

The Library further notes that the sub-
stantive regulations adopted by the Board to
implement section 215 have not yet been ap-
proved by the House and Senate pursuant to
section 304 of the CAA and argues: ‘‘Since all
OSHA regulations must follow the proce-
dures for adopting substantive rules under
section 304 of the Act, including approval by
Congress, it would seem more appropriate to
delete the reference to the coverage of the
Library for purposes of section 215 of the
CAA, in order to avoid confusion over the ef-
fect of possible Congressional approval of
these proposed rules but not the underlying
provisions applying to OSHA procedures.”
However, the Library’s assumption that ‘““all
OSHA regulations,” including provisions of
the Procedural Rules describing the Office’s
procedures under section 215, are subject to
Congressional approval is incorrect. Congres-
sional approval under section 304 is required
only for the regulations adopted by the
Board under section 215(d) of the CAA, which
must generally be the same as the sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement section 5 of the
OSHAct. The Board adopted such regulations
for employing offices other than GAO and
the Library and submitted the regulations to
Congress for approval under section 304, see
143 CoNG. REC. S61 (daily ed. Jan. 7, 1997), and
recently amended those regulations to cover
GAO and the Library and submitted the
amendments to Congress for approval, see
143 CoNG. REC. S11663 (daily ed. Nov. 4, 1997).
However, the Procedural Rules, including
provisions describing the Office’s procedures
under section 215 of the CAA, were adopted
under section 303 of the CAA, which author-
izes the Executive Director, subject to the
approval of the Board, to adopt rules gov-
erning the procedures of the Office. See 143
CoNG. REC. H1879, H1879-80 (daily ed. Apr. 24,
1997). The amendments in this Notice are
likewise adopted under section 303, so the Li-
brary’s expressed concern is unfounded.

Finally, although no comments were re-
ceived regarding the specific language of the
proposed amendments to the rules, the final
adopted rules differ slightly from the text of
the proposed amendments. The preamble to
the NPRM explained that the purpose of the
rulemaking was to cover GAO and the Li-
brary and their employees ‘‘for purposes of
any proceedings in which GAO and the Li-
brary or their employees may be involved as
employing offices or covered employees,”’
and, with respect to section 215, the pre-
amble stated that GAO and the Library
would be covered ‘‘for the purposes of pro-
ceedings involving section[] . . . 215 of the
CAA ... .” 143 CONG. REC. S10291, S10292 col.
1 (daily ed. Oct. 1, 1997). However, the pro-
posed rules in the NPRM described specific
kinds of proceedings under section 215, i.e.,
enforcement of inspection and citation pro-
visions of the CAA and the granting of
variances, and stated that GAO and the Li-
brary would be covered for purposes of those
specific proceedings. Id. at $10292 col. 2. To
avoid any confusion, the final rules have
been simplified and revised to make clear
that they cover GAO and the Library for pur-
poses of ‘‘[alny proceeding under section
215.”” Section 1.02(q)(1) of the Procedural
Rules, as amended by this Notice.

Signed at Washington, D.C., on this 9th
day of February, 1998.

RICKY SILBERMAN,
Ezxecutive Director, Office of Compliance.

The Executive Director of the Office of
Compliance hereby amends section 1.02 of
the Procedural Rules of the Office of Compli-
ance by revising paragraphs (b) and (h) and
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by adding at the end of the section a new
paragraph (q) to read as follows:

“§1.02 Definitions.

“Except as otherwise specifically provided
in these rules, for purposes of this Part:

* * * * *

““(b) Covered employee. The term ‘covered
employee’ means any employee of:

‘(1) the House of Representatives;

‘(2) the Senate;

‘“(3) the Capitol Guide Service;

‘“(4) the Capitol Police;

‘“(5) the Congressional Budget Office;

‘‘(6) the Office of the Architect of the Cap-
itol;

“(7T) the Office of the Attending Physician;

‘“(8) the Office of Compliance; or

“(9) for the purposes stated in paragraph
(q) of this section, the General Accounting
Office or the Library of Congress.

* * * * *

‘“(h) Employing Office. The term ‘employing
office’ means:

‘(1) the personal office of a Member of the
House of Representatives or a Senator;

‘(2) a committee of the House of Rep-
resentatives or the Senate or a joint com-
mittee;

‘“(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate;

‘‘(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
and the Office of Compliance; or

‘() for the purposes stated in paragraph
(q) of this section, the General Accounting
Office and the Library of Congress.

* * * * *

‘“(q) Coverage of the General Accounting Of-
fice and the Library of Congress and their Em-
ployees. The term ‘employing office’ shall in-
clude the General Accounting Office and the
Library of Congress, and the term ‘covered
employee’ shall include employees of the
General Accounting Office and the Library of
Congress, for purposes of the proceedings and
rulemakings described in subparagraphs (1)
and (2):

‘(1) Any proceeding under section 215 of
the Act. Section 215 of the Act applies to
covered employees and employing offices
certain rights and protections of the Wil-
liams-Steiger Occupational Safety and
Health Act of 1970.

‘(2) Any proceeding or rulemaking,
purposes of section 9.04 of these rules.”’

———
PROGRESS IN BOSNIA

Mr. BIDEN. Mr. President, one of the
most important foreign policy issues
with which the Congress must deal in
the coming months is continued Amer-
ican involvement in Bosnia and
Herzegovina.

Last December, President Clinton an-
nounced his decision that the United
States should maintain ground troops
in an international force that will re-
place SFOR, whose mandate expires in
June. Soon, he will ask the Congress
for the funding to support this oper-
ation.

I support the President’s decision as
being squarely in the national self-in-
terest of the United States. As I have
said on many other occasions, the sta-
bility of southeastern Europe depends

for
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on the ability of the Bosnians, working
with the international community, to
create a self-sustaining, peaceful,
democratic system in their country.

Failure to achieve this goal would in-
evitably restart the violence that pro-
duced the worst bloodletting in Europe
since World War II, and would almost
certainly ignite the ethnic tinderbox
that is smoldering in neighboring coun-
tries. Other potential Radovan
Karadzics cannot be encouraged to be-
lieve that they can get away with simi-
lar crimes. The devil’s work of the
mass murderers, ethnic cleansers, and
rapists in Bosnia must not be allowed
to stand in that country or, worse still,
to be repeated there and elsewhere.

Moreover, as President Clinton said
in his State of the Union address, stay-
ing the course in Bosnia is a test of
American leadership in Europe in gen-
eral, and in NATO in particular. It was
American military involvement in the
fall of 1995 and our diplomatic leader-
ship in crafting the Dayton Accords
that ended the carnage in Bosnia.

Make no mistake about it: we are the
indispensable country in the European
security equation, as Bosnia dem-
onstrates. Although our alliance part-
ners are shouldering the lion’s share of
the economic and military burden in
Bosnia, without our participation on
the ground and in the air, SFOR and
any post-SFOR force would be impos-
sible.

The task in Bosnia is complex and
will take several more years to com-
plete. President Clinton himself admit-
ted his error in thinking that nearly
four years of horrific violence could be
remedied in one year, or even two-and-
a-half years.

But our commitment to assisting the
Bosnians, of course, is not open-ended.
Rather than tieing our exit to an arti-
ficial date, we should—and will—link it
to the completion of clearly defined
criteria, such as the establishment of a
functioning national government and
other national institutions, seated
elected local governments, free media,
and a free-market economy. I have
every confidence that the Administra-
tion will spell out these benchmark
criteria in detail in its request for U.S.
participation in the international force
after this June.

I had the opportunity to accompany
the President to Bosnia before Christ-
mas—my fourth journey in recent
years to that troubled land. The trip
confirmed the impressions that I
gained in a longer trip last summer: we
have made significant progress in im-
plementing the military and civilian
provisions of the Dayton Accords.

I scarcely need to add the caveat that
much still remains to be done to put
Bosnia back on firm footing. Today I
have several concrete policy proposals
to further that end.

To put them into context, I would
like to review in some detail the sig-
nificant progress that has been made in
the last nine months in implementing
both the military and civilian provi-
sions of the Dayton Accords.
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Mr. President, I believe that even the
most skeptical observer has to admit
that the situation in Bosnia has im-
proved greatly since Dayton, and with
an increased tempo in the last nine
months.

Thanks to our magnificent troops in
IFOR and SFOR and those of allied and
partner countries, a stable military en-
vironment has been created and the
warring parties separated. No fewer
than three hundred thousand troops
from all sides have returned to civilian
life.

Nearly seven thousand heavy weap-
ons have been destroyed, and an addi-
tional two thousand six hundred put
into supervised cantonments.

A joint Muslim-Croat Federation De-
fense Force has been created, although
below the top command much more in-
tegration remains to be accomplished.
The American Train and Equip Pro-
gram to create a defensive Federation
capability is in full swing. I visited its
headquarters last summer, and was im-
pressed with its trainers and its Mus-
lim and Croat students.

Progress has also been made in cre-
ating non-political local police forces,
both in the Federation and in the
Republika Srpska. Integrated police
forces are operating in eight major lo-
cations around the country, including
the pivotal northern town of Brcko,
whose future will be determined in
March by an international arbitrator.

The International Police Task Force
or IPTF has had its share of problems,
perhaps unavoidable given the fact
that no fewer than forty countries are
contributing officers to it. Recent re-
forms, however, in which Americans
have played a prominent role, have
strengthened its professionalism. A
new Federation Police Academy has
been opened near Sarajevo to train new
recruits from all religious groups.

Last fall, I called for our European
allies to contribute forces from their
paramilitary formations to create a
gendarmerie in Bosnia as a vital mid-
dle layer—under SFOR control—be-
tween the local police and SFOR. Al-
though there was an initial, predict-
able negative public reaction from Eu-
rope, I am told that several of our part-
ners are now actively considering the
idea. These European gendarmes could
provide the security for newly elected
municipal governments, guarantee
safety for minority refugee returns,
and take over the lead-role in cap-
turing indicted war criminals.

In fact, slowly but surely the in-
dicted war criminals are already being
rounded up. Nearly one-third of the
seventy-nine individuals under open in-
dictment have been taken into custody
in the War Crimes Tribunal in the
Hague.

Last month, for the first time Amer-
ican SFOR troops carried out a capture
operation, seizing a notorious Bosnian
Serb who as the sadistic commander of
a prison camp called himself the ‘“‘Serb
Adolf”’ and reveled in his grisly murder
of Muslims. He is one of only a handful
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of individuals in Bosnia indicted for
genocide.

NATO Secretary-General Solana has
publicly pledged to arrest such war
criminals when NATO troops find
them, but proceeding with careful prep-
aration so as to avoid undue risk. I
welcome his statement and urge an ac-
celeration of the process, to be taken
over as soon as possible—as I just men-
tioned—by a European gendarmerie.

Contrary to popular belief, Mr. Presi-
dent, many refugees and displaced per-
sons have returned home—more than
400,000 in fact. The number of minority
returnees represents only a small frac-
tion of the total, but even here there
has been notable progress in several
cities in the past few months.

Mr. President, there are other posi-
tive signs emanating from Bosnia.
Thanks to pressure from SFOR, the
Bosnian media have been restructured.
The hate-filled television broadcasts of
the Karadzic forces have been put
under the oversight of the High Rep-
resentative, and the Organization for
Security and Cooperation in HEurope
(OSCE). Equally important, the inter-
nationally funded Open Broadcast Net-
work now reaches eighty percent of
Bosnia and Herzegovina.

The economic life of the Federation
is rapidly improving, although a huge
amount remains to be rebuilt. GDP
grew by 53% in 1996 and 35% last year,
and unemployment has been cut in
half, from 90% to 44%.

A central factor in the economic re-
suscitation of the Federation has been
international assistance, and our
USAID is generally acknowledged to
have been the most efficient national
agency in delivering emergency assist-
ance in a variety of ways. I have per-
sonally seen the targeted programs of
USAID contractors helping minority
refugees to return and rebuild their
own houses. Moreover, USAID assist-
ance has created over 11,000 jobs and
provided sixty-eight million dollars in
loans to one hundred forty medium-
sized Bosnian enterprises.

From all international sources more
than 230 miles of roads have been re-
built throughout Bosnia and twenty-
one key bridges repaired and made
functional again.

Economic progress in the Republika
Srpska has lagged far behind that of
the Federation, primarily because the
Karadzic-dominated government in
Pale obstructed implementation of the
civilian parts of the Dayton Accords. I
will return shortly to the issue of how
best to assist the Republika Srpska to
get back onto its feet.

Progress has been uneven in fleshing
out the institutions of government
mandated by Dayton. While all na-
tional and entity-level institutions
have been created, the joint presidency
is a fractious and hamstrung organiza-
tion, and tax, customs, and banking
bodies are still not fully functioning.

We clearly must put more pressure
on the various parties to make the sys-
tem work, and recent events give me
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some confidence that this is beginning
to happen. The High Representative for
Bosnia, the impressive Spanish dip-
lomat Carlos Westendorp, has been
given additional powers by the inter-
national community, and he is using
them. Last month, fed up with stale-
mate among the representatives of the
three major religious groups, Mr.
Westendorp imposed a common cur-
rency on the country. When the three
groups seemed deadlocked on a com-
mon national license plate, he forced
the issue, and an agreement was
reached. Most recently, when they
failed to agree on the design of a na-
tional flag, Mr. Westendorp made the
choice and imposed it on them.

In contrast to the grudging pace of
reform at the national level, there has
been quite remarkable progress at the
entity and local levels of government.

Democratic elections have been held
with turn-outs averaging more than
seventy percent. The trend has been to-
ward marginalizing the ethnic extrem-
ists, who have either been voted out of
office or removed by the High Rep-
resentative from positions in towns in
both the Federation and the Republika
Srpska.

Then last month, Mr. President, a
stunning and heartening development
took place in Bosnia. A non-nationalist
Bosnian Serb named Milorad Dodik
was elected Prime Minister of the
Republika Srpska.

I met Mr. Dodik last August in Banja
Luka. He seems genuinely to believe in
a unified, multi-ethnic Bosnia, and his
behavior during the four years of vio-
lence was exemplary. In fact, his razor-
thin victory in the Republika Srpska
parliament was made possible by the
support of sixteen Muslim and several
Croat deputies.

Nominated for his position by
Republika Srpska President Plavsic,
Prime Minister Dodik has crafted a
program that goes beyond that of his
patron:

He has pledged to implement Dayton
fully, including completing the unifica-
tion of the police forces of the
Republika Srpska and of the Federa-
tion.

He has said he will seek an equitable
solution to the refugee problem.

He has said that when he is firmly in
power he will turn over all Serbs sus-
pected of war crimes to the inter-
national tribunal in the Hague. In fact,
the tribunal may soon open an office in
Banja Luka.

He has guaranteed equal rights for
all citizens.

He has called for the separation of re-
ligion and politics.

He has come out for independent
media, pledging publicly to reorganize
Bosnian Serb Radio and Television ‘‘in
accordance with the requirements of
the Office of the High Representative
.. to develop into a professional,
independent, and responsible network,
open to everybody.”

Moreover, Prime Minister Dodik—
himself a successful businessman—has
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set as a top priority the privatization
and restructuring of the economy of
the Republika Srpska. Central to this
is his determination to eliminate the
widespread corruption that has kept
the Karadzic gang in power by elimi-
nating their ability to tax, to impose
customs duties—and then to siphon off
the money for their personal use. He
has already replaced the corrupt
Karadzic appointees who ran the state-
owned industries.

In an immediate measure to exert his
control, Dodik is moving the Republika
Srpska capital from Pale to Banja
Luka, a measure that was officially ap-
proved by the Republika Srpska Par-
liament on January 31st by a wide mar-
gin.

Moreover, the Republika Sprska Par-
liament has voted to annul thirty-
three laws passed by the Karadzic-
dominated parliament after President
Plavsic dissolved that body last sum-
mer.

My colleagues should understand
that we must keep a sharp eye on
Dodik—if for no other reason the fact
that he is also being supported by
Yugoslav  President Milosevic—but
there is no doubt whatsoever that
Dodik is a vast improvement over the
Pale gang that is actively resisting
him.

The jury is still out as to who will
emerge victorious, but, Mr. President,
the very facts of Dodik’s record, his
parliamentary victory, and his reform
program are an eloquent rebuttal to
the many superficial and utterly erro-
neous statements about Bosnian his-
tory that we have often heard in this
country, even on the floor of this
chamber.

We have repeatedly heard the refrain
of how ‘‘those people in Bosnia have
never gotten along,” how ‘‘they have
fought each other for five hundred
years,”” and how ‘‘they are incapable of
living together.”

I hope that as we go forward in Bos-
nia, we can finally dispense with these
tired cliches, which, in essence, have
been an excuse not to deal with the
real world.

Mr. President, in my twenty-five
years in the Senate my colleagues have
called me many things, but ‘‘starry-
eyed” is not one of them. In taking
note of the progress that has been
achieved in Bosnia, I do not for one
minute believe that we are on the edge
of victory, or even that the final goal

of a multi-ethnic, democratic, free-
market Bosnia is certain to be
achieved.

But I do think that a sober, objective
reading of the current situation gives
cause for some optimism that we have
turned the corner.

In conclusion, I would like to offer a
six-point plan to correct some
missteps-steps and to keep up the posi-
tive momentum in Bosnia.

First, in the very mnear future we
must secure the commitment of sev-
eral of our allies to contribute troops
to create the European paramilitary
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gendarme force for Bosnia, which I de-
scribed earlier, to handle a variety of
civilian security tasks. This is emi-
nently do-able and would provide a tre-
mendous boost to Dayton implementa-
tion.

Second, although we will almost cer-
tainly reduce the size of the American
troop commitment in the post-SFOR
force from the current eight thousand
five hundred, the President must make
clear to the American public that he is
prepared to raise that number again if
our commander on the ground in Bos-
nia certifies that the security situation
warrants it.

Third—and this may not sit well with
some of my colleagues—I believe that
if a continued American troop presence
in Bosnia is an important national in-
terest, as it manifestly is—then I think
this priority should be reflected in a
supplemental appropriation that does
not reprogram other military funding.
In other words, we should not sacrifice
readiness elsewhere to pay for Bosnia.
Both are essential, and we can afford
both.

Fourth, we should support Republika
Srpska Prime Minister Dodik by speed-
ily providing assistance to his central
government and to localities that im-
plement Dayton, but not provide it in
an indiscriminate way. What do I mean
by that?

I mean that henceforth in order to
receive American USAID assistance,
all Bosnian municipalities, both in the
Republika Srpska and in the Federa-
tion, by a reasonable date-certain
would have to join the Open Cities Pro-
gram to welcome returning minority
refugees, seat their municipal councils
that were legally elected last Sep-
tember, and deny sanctuary to indicted
war criminals.

I would also design USAID recon-
struction projects that designate for
returning minority refugees housing
units or jobs in rebuilt factories.

Let me underscore, Mr. President—
and this is key—my plan means not
providing assistance to localities until
they comply. The date-certain must be
reasonable, but firm.

The restrictions I propose are not in-
tended to undercut Prime Minister
Dodik, whom I support. But we must be
clear: the American policy goal is not
just to have a rhetorically friendlier
Republika Srpska government, but is
rather to help build a multi-ethnic,
democratic Bosnia.

Fifth, as a specific corollary of this
last point, we should force the Bosnian
Muslim SDA Party, the senior partner
in the Federation government, to wel-
come returning Bosnian Serb and Bos-
nian Croat refugees back to Sarajevo
and to enact legislation to enable non-
Muslims to reclaim their former apart-
ments in ‘‘socially owned,” that is,
public housing.

I have advocated these steps for
months. Last week, under pressure
from our talented Special Envoy Am-
bassador Bob Gelbard, Bosnian Presi-
dent Izetbegovic finally agreed to
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admit twenty thousand Serbs and
Croats and to introduce the property
legislation. We must now hold him to
his word, using assistance as a lever.

The Bosnian Muslims, the principal
victims of the carnage of the last four
years, know that they have no stronger
defender in Congress than me. But they
must also realize that all groups in
Bosnia—Muslims, Croats, Serbs, and
others—deserve equal treatment as the
country is rebuilt and made healthy
again. I cannot stress this point
enough.

Sixth, in the preparations for the piv-
otal Bosnian national elections next
September we should greatly increase
our support for the non-nationalist,
multi-ethnic parties in the Federation
and the Republika Srpska.

Until now, this task in the field has
been handled principally by the U.S.
National Democratic Institute, which
has done superb work.

We should now pressure the OSCE to
involve the multi-ethnic parties in the
work of the Provisional Election Com-
mission, which sets the ground rules.

For example, until now, incredible as
it may sound, only the nationalist par-
ties have had access to voters’ lists!

Mr. President, Bosnia has come a
long way since the horrifying days only
two-and-a-half years ago when daily
mortar attacks and snipers terrorized
Sarajevo and Mostar, when thousands
were brutally murdered in Srebrenica
and elsewhere, and when women were
degraded in bestial rape camps.

Much work remains to be done, but
there is light at the end of the tunnel.
A peaceful, democratic Bosnia is cen-
tral to the peace of Europe, and there-
fore to America’s national interest.
And American leadership is absolutely
essential to the rebuilding of the coun-
try.

For all these reasons, I am confident
that in the coming weeks when the
Congress is called upon to support an
extension of the American commit-
ment to Bosnia, it will respond affirm-
atively.

I thank the Chair and yield the floor.

————

COPYRIGHT COMPULSORY
LICENSE IMPROVEMENT ACT

Mr. HATCH. Mr. President, my good
friend and colleague Mr. COBLE, the
Chairman of the House Judiciary Intel-
lectual Property Subcommittee intro-
duced in the House today the Copy-
right Compulsory License Improve-
ment Act. I had intended to introduce
similar legislation in the Senate today,
but have decided to allow some of my
colleagues on the Judiciary Committee
time to review this important legisla-
tion and join me in presenting legisla-
tion to the Senate.

Let me first thank Mr. CoBLE for his
leadership in this area. He and his staff
have worked tirelessly to develop the
bill he introduced today. It is legisla-
tion that will set the stage for in-
creased competition in the multi-chan-
nel video delivery market, and that

February 12, 1998

means greater viewer choice in getting
television. It is always a pleasure to
work with Chairman COBLE, and I look
forward to working with him as we per-
fect this legislation and move it to en-
actment. I have also worked with the
ranking member of the Senate Judici-
ary Committee, Senator LEAHY, who
has provided valuable input into the
Senate legislation.

I must also acknowledge the input of
the Register of Copyrights and Copy-
right Office staff. They worked along
with congressional staff in creating
this legislation.

Let me say that I believe the legisla-
tion that Chairman COBLE and I have
worked on effectively balances the var-
ious interests affected by the legisla-
tion. While I look forward to perfecting
the legislation, I expect it to undergo
revision as it moves through the proc-
ess, I believe that the essential balance
must be maintained for this legislation
to move this year. And it is important
that we enact legislation this year al-
lowing satellite carriers to provide
local carriage of broadcast signals
within a broadcaster’s local market.
No reform is more important to mak-
ing satellite competitive with cable for
the long term. I believe the other re-
forms also set the stage for vigorous
competition between satellite and
cable, with adequate protections for
the other interested parties whose
works are delivered by them to view-
ers, which should result in lower prices
and increased choices for viewers. This
is important legislation for all of our
constituents, but particularly for those
in states with rural or mountainous
areas such as my home state of Utah. I
hope my colleagues will help work to
enact these reforms this year so that
the next generation of satellite tele-
vision delivery can become a reality in
the very near future.

I welcome input from all interested
parties and my colleagues. And I look
forward to introducing a companion to
Mr. COBLE’s bill when we return from
our President’s Day recess.

———

INNOCENT SPOUSES NEED RELIEF

Mr. KYL. Mr. President, I want to
commend the chairman of the Senate
Finance Committee, Senator BILL
RoTH, for the very thoughtful and de-
termined way that he has handled the
Internal Revenue Service (IRS) reform
effort.

Had he simply bowed to calls from
some on the other side of the aisle to
sweep problems with the IRS under the
rug and rush the IRS reform bill to a
vote, we probably would not have had
the chance to shed light on the serious
abuses that innocent spouses have ex-
perienced at the hands of the IRS. And
we certainly would not have the chance
to ensure that an effective fix for inno-
cent spouses is included in the IRS re-
form legislation.

I think it is important to say at the
outset that most IRS employees are
law-abiding and professional, and most
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of them deal fairly with taxpayers. It is
important to remember, too, that the
IRS has been given the difficult and
thankless task of administering a Tax
Code that is exceedingly complex,
filled with contradictory provisions,
and open to differing interpretations.
But since the IRS has been given such
tremendous power—power that can
bankrupt families, put people out of
their homes, and ruin lives—any abuse
of that power cannot be tolerated.

Mr. President, last December, I
hosted a Town Hall meeting and a se-
ries of other events in Arizona to so-
licit public comment about how best to
reform the IRS. One of the people I
heard from was a woman who divorced
in late 1995. While she paid her taxes in
full and on time during the last two
years of her marriage, her husband did
not. The IRS ultimately came after her
for the taxes that her former spouse
did not pay.

About two weeks after hearing from
her—on December 19—I sent Chairman
ROTH a letter identifying ways of im-
proving the IRS reform bill, and on
that short list was a recommendation
to make innocent-spouse relief easier
to obtain, and to make it available
retroactively, or at least to all cases
pending on the date of enactment of
the bill.

So obviously, I am delighted that the
Finance Committee has focused on the
issue of innocent-spouse protection.
The hearing held by the Committee
just yesterday revealed just how seri-
ously people can be abused. The Com-
mittee heard from several separated or
divorced women who, like my con-
stituent, had been pursued by the IRS
for tax debts run up by their former
husbands.

Mr. President, husband and wife are
equal partners in a marriage. Financial
obligations are a shared responsibility,
and appropriately so. We need to be
careful not to undermine the commit-
ment that people have made to each
other, or we may unintentionally cre-
ate new incentives for couples to di-
vorce merely to limit their tax obliga-
tions. That is how the marriage pen-
alty was born—something we will need
to fix later this year.

But there are unique circumstances
that arise from time to time that make
it inappropriate to hold one spouse lia-
ble for taxes that are primarily attrib-
utable to the other spouse. Those cir-
cumstances seem to arise far more fre-
quently than one might think. One es-
timate by the General Accounting Of-
fice suggests that the IRS tries to col-
lect taxes from the wrong spouse after
a separation or divorce in at least
50,000 cases a year.

One of the women who testified be-
fore the Finance Committee yesterday
was a fourth-grade teacher from Flor-
ida who divorced back in 1995. Her hus-
band—himself a former field auditor
for the IRS—has reportedly failed to
file the couple’s tax returns for 1993
and 1994. When he did later file joint re-
turns, he allegedly forged her signa-
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ture. The IRS has now put a lien on her
home, while he is apparently paying
just $200 to $300 per month toward the
debt.

A widowed mother of five who has
been on and off food stamps testified
before the Committee. The IRS said
she owes more than $527,000.

A disabled nurse has a lien put on her
home for taxes dating back to the
1960s, even though her divorce decree
explicitly stated that she was not re-
sponsible for her former husband’s
debts.

The problem is that, while the IRS is
targeting these women, it is apparently
failing to pursue their former husbands
with equal vigor. There are cases where
men, too, are the primary focus of the
IRS’s collection efforts, but this is pre-
dominately a problem that affects
women. Nine out of 10 innocent spouses
are women. Maybe that is because they
are more likely to pay up when con-
fronted by the IRS. Maybe it is because
women sometimes have fewer resources
available to defend themselves. In ei-
ther case, singling out women for abu-
sive collection efforts is just plain
wrong.

One solution might be simply to re-
peal the joint liability rules. Maybe li-
ability ought to be proportionate to
each spouse’s earnings during the mar-
riage. I understand the Committee is
looking at a range of options. One way
or the other, though, we have got to
solve this problem and get the IRS off
the backs of women whose only offense
is that they took their husband’s word
that their finances were in order. And
we ought to be sure that whatever we
do extends back retroactively.

Mr. President, I am obviously very
appreciative of the fact that Chairman
ROTH and the Finance Committee have
focused on this very important issue.
And again, I want to thank Chairman
ROTH for resisting calls from the other
side to merely rush ahead with an IRS
reform measure before the Committee
could deal with the innocent-spouse
issue. I look forward to working with
the Committee to ensure that an effec-
tive solution to this problem is in-
cluded in the IRS reform bill before
final passage.

————
THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Wednes-
day, February 11, 1998, the Federal debt
stood at $5,473,648,289,477.06 (Five tril-
lion, four hundred seventy-three bil-
lion, six hundred forty-eight million,
two hundred eighty-nine thousand,
four hundred seventy-seven dollars and
six cents).

One year ago, February 11, 1997, the
Federal debt stood at $5,305,464,000,000
(Five trillion, three hundred five bil-
lion, four hundred sixty-four million).

Five years ago, February 11, 1993, the
Federal debt stood at $4,175,669,000,000
(Four trillion, one hundred seventy-
five billion, six hundred sixty-nine mil-
lion).
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Ten years ago, February 11, 1988, the
Federal debt stood at $2,452,989,000,000
(Two trillion, four hundred fifty-two
billion, nine hundred eighty-nine mil-
lion).

Fifteen years ago, February 11, 1983,
the Federal debt stood at
$1,194,636,000,000 (One trillion, one hun-
dred ninety-four billion, six hundred
thirty-six million) which reflects a
debt increase of more than $4 trillion—
$4,279,012,289,477.06 (Four trillion, two
hundred seventy-nine billion, twelve
million, two hundred eighty-nine thou-
sand, four hundred seventy-seven dol-
lars and six cents) during the past 15
years.

———

U.S. FOREIGN OIL CONSUMPTION
FOR WEEK ENDING FEBRUARY 6TH

Mr. HELMS. Mr. President, the
American Petroleum Institute reports
that for the week ending February 6,
the U.S. imported 8,371,000 barrels of
oil each day, 447,000 barrels more than
the 7,894,000 imported each day during
the same week a year ago.

Americans relied on foreign oil for
56.8 percent of their needs last week,
and there are no signs that the upward
spiral will abate. Before the Persian
Gulf War, the United States obtained
approximately 45 percent of its oil sup-
ply from foreign countries. During the
Arab oil embargo in the 1970s, foreign
oil accounted for only 35 percent of
America’s oil supply.

Anybody else interested in restoring
domestic production of o0il? By U.S.
producers using American workers?

Politicians had better ponder the
economic calamity sure to occur in
America if and when foreign producers
shut off our supply—or double the al-
ready enormous cost of imported oil
flowing into the U.S.—mow 8,371,000
barrels a day.

Mr. COVERDELL. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COVERDELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. COVERDELL. Mr. President, I
ask unanimous consent that the Sen-
ate immediately proceed to executive
session to consider the following nomi-
nations on the executive calendar: No.
497, No. 498, No. 499 and No. 500.

I further ask unanimous consent that
the nominations be confirmed, the mo-
tions to reconsider be laid upon the
table, the President be immediately
notified of the Senate’s action, and the
Senate then return to legislative ses-
sion.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The nominations, considered and
confirmed en bloc, are as follows:
THE JUDICIARY
Michael B. Thornton, of Virginia, to be a
Judge of the United States Tax Court for a
term of fifteen years after he takes office.
DEPARTMENT OF THE TREASURY
Donald C. Lubick, of Maryland, to be an
Assistant Secretary of the Treasury.
THE JUDICIARY
L. Paige Marvel, of Maryland, to be a
Judge of the United States Tax Court for a
term of fifteen years after she takes office.
EXECUTIVE OFFICE OF THE PRESIDENT
Richard W. Fisher, of Texas, to be Deputy
United States Trade Representative, with
the rank of Ambassador, vice Charlene
Barshefsky, to which position he was ap-
pointed during the last recess of the Senate.

————

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

———
NATIONAL SEA GRANT COLLEGE
PROGRAM REAUTHORIZATION
ACT OF 1998

Mr. COVERDELL. Mr. President, I
ask the Chair lay before the Senate a
message from the House of Representa-
tives on the bill (S. 927) to reauthorize
the Sea Grant Program.

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the House of Representatives:

Resolved, That the bill from the Senate (S.
927) entitled ““An Act to reauthorize the Sea
Grant Program’, do pass with the following
amendment:

Strike out all after the enacting clause and
insert:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘National Sea
Grant College Program Reauthorization Act of
1998.

SEC. 2. AMENDMENT OF NATIONAL SEA GRANT
COLLEGE PROGRAM ACT.

Except as otherwise expressly provided, when-
ever in this Act an amendment or repeal is ex-
pressed in terms of an amendment or repeal to,
or repeal of, a section or other provision, the
reference shall be considered to be made to a
section or other provision of the National Sea
Grant College Program Act (33 U.S.C. 1121 et
seq.).

SEC. 3. FINDINGS.

(a) Section 202(a)(1) (33 U.S.C. 1121(a)(1)) is
amended—

(1) by redesignating subparagraphs (D) and
(E) as subparagraphs (E) and (F), respectively;
and

(2) by inserting after subparagraph (C) the
following:

‘(D) encourage the development of forecast
and analysis systems for coastal hazards;’’.

(b) Section 202(a)(6) (33 U.S.C. 1121(a)(6)) is
amended by striking the second sentence and in-
serting the following: ‘“The most cost-effective
way to promote such activities is through con-
tinued and increased Federal support of the es-
tablishment, development, and operation of pro-
grams and projects by sea grant colleges, sea
grant institutes, and other institutions.”’.

SEC. 4. DEFINITIONS.

(a) Section 203 (33 U.S.C. 1122) is amended—

(1) in paragraph (3)—

(A) by striking ‘‘their university or’’ and in-
serting ‘‘his or her’’; and
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(B) by striking ‘‘college, programs, or regional
consortium’ and inserting ‘‘college or sea grant
institute’’;

(2) by striking paragraph (4) and inserting the
following:

““(4) The term ‘field related to ocean, coastal,
and Great Lakes resources’ means any discipline
or field, including marine affairs, resource man-
agement, technology, education, or science,
which is concerned with or likely to improve the
understanding, assessment, development, utili-
zation, or conservation of ocean, coastal, or
Great Lakes resources.”’;

(3) by redesignating paragraphs (5) through
(15) as paragraphs (7) through (17), respectively,
and inserting after paragraph (4) the following:

“(5) The term ‘Great Lakes’ includes Lake
Champlain.

“(6) The term ‘institution’ means any public
or private institution of higher education, insti-
tute, laboratory, or State or local agency.’’;

(4) by striking ‘‘regional consortium, institu-
tion of higher education, institute, or labora-
tory’’ in paragraph (11) (as redesignated) and
inserting ‘‘institute or other institution’’; and

(5) by striking paragraphs (12) through (17)
(as redesignated) and inserting after paragraph
(11) the following:

““(12) The term ‘project’ means any individ-
ually described activity in a field related to
ocean, coastal, and Great Lakes resources in-
volving research, education, training, or advi-
sory services administered by a person with ex-
pertise in such a field.

“(13) The term ‘sea grant college’ means any
institution, or any association or alliance of two
or more such institutions, designated as such by
the Secretary under section 207 (33 U.S.C. 1126)
of this Act.

‘“(14) The term ‘sea grant institute’ means any
institution, or any association or alliance of two
or more such institutions, designated as such by
the Secretary under section 207 (33 U.S.C. 1126)
of this Act.

‘“(15) The term ‘sea grant program’ means a
program of research and outreach which is ad-
ministered by one or more sea grant colleges or
sea grant institutes.

‘“(16) The term ‘Secretary’ means the Sec-
retary of Commerce, acting through the Under
Secretary of Commerce for Oceans and Atmos-
phere.

““(17) The term ‘State’ means any State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Common-
wealth of the Mariana Islands, or any other ter-
ritory or possession of the United States.’’.

(b) The Act is amended—

(1) in section 209(b) (33 U.S.C. 1128(b)), as
amended by this Act, by striking ‘, the Under
Secretary,”’; and

(2) by striking “‘Under Secretary’ every other
place it appears and inserting ‘‘Secretary’’.

SEC. 5. NATIONAL SEA GRANT COLLEGE PRO-
GRAM.

Section 204 (33 U.S.C. 1123) is amended to read
as follows:

“SEC. 204. NATIONAL SEA GRANT COLLEGE PRO-
GRAM.

““(a) PROGRAM MAINTENANCE.—The Secretary
shall maintain within the Administration a pro-
gram to be known as the national sea grant col-
lege program. The national sea grant college
program shall be administered by a national sea
grant office within the Administration.

““(b) PROGRAM ELEMENTS.—The national sea
grant college program shall consist of the finan-
cial assistance and other activities authorized in
this title, and shall provide support for the fol-
lowing elements—

‘(1) sea grant programs which comprise a na-
tional sea grant college program network, in-
cluding international projects conducted within
such programs;

“(2) administration of the national sea grant
college program and this title by the national
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sea grant office, the Administration, and the
panel;

““(3) the fellowship program under section 208;
and

‘“(4) any national strategic investments in
fields relating to ocean, coastal, and Great
Lakes resources developed with the approval of
the panel, the sea grant colleges, and the sea
grant institutes.

““(c) RESPONSIBILITIES OF THE SECRETARY.—

‘(1) The Secretary, in consultation with the
panel, sea grant colleges, and sea grant insti-
tutes, shall develop a long-range strategic plan
which establishes priorities for the national sea
grant college program and which provides an
appropriately balanced response to local, re-
gional, and national needs.

““(2) Within 6 months of the date of enactment
of the National Sea Grant College Program Re-
authorization Act of 1998, the Secretary, in con-
sultation with the panel, sea grant colleges, and
sea grant institutes, shall establish guidelines
related to the activities and responsibilities of
sea grant colleges and sea grant institutes. Such
guidelines shall include requirements for the
conduct of merit review by the sea grant colleges
and sea grant institutes of proposals for grants
and contracts to be awarded under section 205,
providing, at a minimum, for standardized docu-
mentation of such proposals and peer review of
all research projects.

‘““(3) The Secretary shall by regulation pre-
scribe the qualifications required for designation
of sea grant colleges and sea grant institutes
under section 207.

‘“(4) To carry out the provisions of this title,
the Secretary may—

‘“(A) appoint, assign the duties, transfer, and
fix the compensation of such personnel as may
be necessary, in accordance with civil service
laws;

‘“‘(B) make appointments with respect to tem-
porary and intermittent services to the extent
authoriced by section 3109 of title 5, United
States Code;

“(C) publish or arrange for the publication of,
and otherwise disseminate, in cooperation with
other offices and programs in the Administra-
tion and without regard to section 501 of title 44,
United States Code, any information of re-
search, educational, training or other value in
fields related to ocean, coastal, or Great Lakes
resources;

‘““(D) enter into contracts, cooperative agree-
ments, and other transactions without regard to
section 5 of title 41, United States Code;

‘““(E) notwithstanding section 1342 of title 31,
United States Code, accept donations and vol-
untary and uncompensated services;

‘““(F) accept funds from other Federal depart-
ments and agencies, including agencies within
the Administration, to pay for and add to grants
made and contracts entered into by the Sec-
retary; and

‘“(G) promulgate such rules and regulations as
may be necessary and appropriate.

‘“(d) DIRECTOR OF THE NATIONAL SEA GRANT
COLLEGE PROGRAM.—

““(1) The Secretary shall appoint, as the Direc-
tor of the National Sea Grant College Program,
a qualified individual who has appropriate ad-
ministrative experience and knowledge or exrper-
tise in fields related to ocean, coastal, and Great
Lakes resources. The Director shall be ap-
pointed and compensated, without regard to the
provisions of title 5, United States Code, gov-
erning appointments in the competitive service,
at a rate payable under section 5376 of title 5,
United States Code.

“(2) Subject to the supervision of the Sec-
retary, the Director shall administer the na-
tional sea grant college program and oversee the
operation of the mational sea grant office. In
addition to any other duty prescribed by law or
assigned by the Secretary, the Director shall—

‘“(A) facilitate and coordinate the develop-
ment of a long-range strategic plan under sub-
section (c)(1);
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‘““(B) advise the Secretary with respect to the
expertise and capabilities which are available
within or through the national sea grant college
program and encourage the use of such exper-
tise and capabilities, on a cooperative or other
basis, by other offices and activities within the
Administration, and other Federal departments
and agencies;

“(C) advise the Secretary on the designation
of sea grant colleges and sea grant institutes,
and, if appropriate, on the termination or sus-
pension of any such designation; and

‘““(D) encourage the establishment and growth
of sea grant programs, and cooperation and co-
ordination with other Federal activities in fields
related to ocean, coastal, and Great Lakes re-
sources.

““(3) With respect to sea grant colleges and sea
grant institutes, the Director shall—

“(A) evaluate the programs of sea grant col-
leges and sea grant institutes, using the prior-
ities, guidelines, and qualifications established
by the Secretary;

“(B) subject to the availability of appropria-
tions, allocate funding among sea grant colleges
and sea grant institutes so as to—

“(i) promote healthy competition among sea
grant colleges and institutes;

“(it) encourage successful implementation of
sea grant programs; and

“(iti) to the maximum extent consistent with
other provisions of this Act, provide a stable
base of funding for sea grant colleges and insti-
tutes; and

“(C) ensure compliance with the guidelines for
merit review under subsection (c)(2).”.

SEC. 6. REPEAL OF SEA GRANT INTERNATIONAL
PROGRAM.

Section 3 of the Sea Grant Program Improve-
ment Act of 1976 (33 U.S.C. 1124a) is repealed.
SEC. 7. SEA GRANT COLLEGES AND SEA GRANT

INSTITUTES.

Section 207 (33 U.S.C. 1126) is amended to read
as follows:

“SEC. 207. SEA GRANT COLLEGES AND SEA GRANT
INSTITUTES.

““(a) DESIGNATION.—

‘(1) A sea grant college or sea grant institute
shall meet the following qualifications—

‘““(A) have an existing broad base of com-
petence in fields related to ocean, coastal, and
Great Lakes resources;

‘““(B) make a long-term commitment to the ob-
jective in section 202(b), as determined by the
Secretary;

“(C) cooperate with other sea grant colleges
and institutes and other persons to solve prob-
lems or meet meeds relating to ocean, coastal,
and Great Lakes resources;

‘(D) have received financial assistance under
section 205 of this title (33 U.S.C. 1124);

‘““(E) be recognized for excellence in fields re-
lated to ocean, coastal, and Great Lakes re-
sources (including marine resources manage-
ment and science), as determined by the Sec-
retary; and

“(F) meet such other qualifications as the Sec-
retary, in consultation with the panel, considers
necessary or appropriate.

‘““(2) The Secretary may designate an institu-
tion, or an association or alliance of two or
more such institutions, as a sea grant college if
the institution, association, or alliance—

‘“(A) meets the qualifications in paragraph
(1); and

‘“(B) maintains a program of research, advi-
sory services, training, and education in fields
related to ocean, coastal, and Great Lakes re-
sources.

‘“(3) The Secretary may designate an institu-
tion, or an association or alliance of two or
more such institutions, as a sea grant institute
if the institution, association, or alliance—

‘“(A) meets the qualifications in paragraph
(1); and

‘“(B) maintains a program which includes, at
a minimum, research and advisory services.
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““(b) EXISTING DESIGNEES.—Any institution, or
association or alliance of two or more such insti-
tutions, designated as a sea grant college or
awarded institutional program status by the Di-
rector prior to the date of enactment of the Na-
tional Sea Grant College Program Reauthoriza-
tion Act of 1998, shall not have to reapply for
designation as a sea grant college or sea grant
institute, respectively, after the date of enact-
ment of the National Sea Grant College Program
Reauthorization Act of 1998, if the Director de-
termines that the institution, or association or
alliance of institutions, meets the qualifications
in subsection (a).

““(c) SUSPENSION OR TERMINATION OF DESIGNA-
TION.—The Secretary may, for cause and after
an opportunity for hearing, suspend or termi-
nate any designation under subsection (a).

“(d) DUTIES.—Subject to any regulations pre-
scribed or guidelines established by the Sec-
retary, it shall be the responsibility of each sea
grant college and sea grant institute—

““(1) to develop and implement, in consultation
with the Secretary and the panel, a program
that is consistent with the guidelines and prior-
ities established under section 204(c); and

“(2) to conduct a merit review of all proposals
for grants and contracts to be awarded under
section 205.”.

SEC. 8. SEA GRANT REVIEW PANEL.

(a) Section 209(a) (33 U.S.C. 1128(a)) is amend-
ed by striking the second sentence.

(b) Section 209(b) (33 U.S.C. 1128(b)) is amend-
ed—

(1) by striking ‘“The Panel’”’ and inserting ‘‘(b)
DUTIES.—The panel’’;

(2) by striking ‘“‘and section 3 of the Sea Grant
College Program Improvement Act of 1976 in
paragraph (1); and

(3) by striking ‘‘regional consortia’ in para-
graph (3) and inserting ‘‘institutes’’.

(c) Section 209(c) (33 U.S.C. 1128(c)) is amend-
ed—

(1) in paragraph (1) by striking ‘‘college, sea
grant regional consortium, or sea grant pro-
gram’ and inserting ‘‘college or sea grant insti-
tute’’; and

(2) by striking paragraph (5)(4) and inserting
the following:

““(A) receive compensation at a rate estab-
lished by the Secretary, not to exceed the max-
imum daily rate payable under section 5376 of
title 5, United States Code, when actually en-
gaged in the performance of duties for such
panel; and’’.

SEC. 9. AUTHORIZATION OF APPROPRIATIONS.

(a) GRANTS, CONTRACTS, AND FELLOWSHIPS.—
Section 212(a) (33 U.S.C. 1131(a)) is amended to
read as follows:

“(a) AUTHORIZATION.—

““(1) IN GENERAL.—There is authoriced to be
appropriated to carry out this Act—

““(A) $56,000,000 for fiscal year 1999;

“(B) $57,000,000 for fiscal year 2000;

“(C) $58,000,000 for fiscal year 2001;

‘(D) $59,000,000 for fiscal year 2002; and

“(E) $60,000,000 for fiscal year 2003.

““(2) ZEBRA MUSSEL AND OYSTER RESEARCH.—
In addition to the amount authorized for each
fiscal year under paragraph (1)—

“(A) up to 32,800,000 may be made available as
provided in section 1301(b)(4)(A) of the Non-
indigenous Aquatic Nuisance Prevention and
Control Act of 1990 (16 U.S.C. 4741(b)(4)(4)) for
competitive grants for university research on the
zebra mussel;

“(B) up to $3,000,000 may be made available
for competitive grants for university research on
oyster diseases and oyster-related human health
risks; and

“(C) up to 33,000,000 may be made available
for competitive grants for university research on
Pfiesteria piscicida and other harmful algal
blooms.”’.

(b) LIMITATION ON CERTAIN FUNDING.—Section
212(b)(1) (33 U.S.C. 1131(b)(1)) is amended to
read as follows:

S727

““(b) PROGRAM ELEMENTS.—

““(1) LIMITATION.—No more than 5 percent of
the lesser of—

‘“(A) the amount authoriced to be appro-
priated; or

‘““(B) the amount appropriated,
for each fiscal year under subsection (a) may be
used to fund the program element contained in
section 204(b)(2).

“(c) NOTICE OF REPROGRAMMING.—If any
funds authorized by this section are subject to a
reprogramming action that requires notice to be
provided to the Appropriations Committees of
the House of Representatives and the Senate,
notice of such action shall concurrently be pro-
vided to the Committees on Science and Re-
sources of the House of Representatives and the
Committee on Commerce, Science, and Transpor-
tation of the Senate.

‘“(d) NOTICE OF REORGANIZATION.—The Sec-
retary shall provide notice to the Committees on
Science, Resources, and Appropriations of the
House of Representatives and the Committees on
Commerce, Science, and Transportation and Ap-
propriations of the Senate, not later than 45
days before any major reorganization of any
program, project, or activity of the National Sea
Grant College Program.’’.

SEC. 10. ADMINISTRATIVE LAW JUDGES.

Notwithstanding section 559 of title 5, United
States Code, with respect to any marine resource
conservation law or regulation administered by
the Secretary of Commerce acting through the
National Oceanic and Atmospheric Administra-
tion, all adjudicatory functions which are re-
quired by chapter 5 of title 5 of such Code to be
performed by an Administrative Law Judge may
be performed by the United States Coast Guard
on a reimbursable basis. Should the United
States Coast Guard require the detail of an Ad-
ministrative Law Judge to perform any of these
functions, it may request such temporary or oc-
casional assistance from the Office of Personnel
Management pursuant to section 3344 of title 5,
United States Code.

Mr. COVERDELL. Mr. President, I
move the Senate concur in the amend-
ment of the House.

The motion was agreed to.

———

UNANIMOUS-CONSENT AGREE-
MENT—VETO MESSAGE TO AC-
COMPANY H.R. 2631

Mr. COVERDELL. Mr. President, I
ask unanimous consent that at 11:30
a.m. on Wednesday, February 25, the
Senate proceed to the consideration of
the veto message to accompany H.R.
2631, the Military Construction Appro-
priations bill. I further ask unanimous
consent that there be one hour for de-
bate on the message, equally divided
between the chairman and the ranking
Member, with an additional hour under
the control of Senator McCAIN. I fur-
ther ask unanimous consent that fol-
lowing the expiration or yielding back
of time, the Senate proceed to a vote
on the veto message with no inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

AUTHORITY FOR COMMITTEES TO
FILE LEGISLATIVE AND EXECU-
TIVE REPORTED ITEMS ON
THURSDAY, FEBRUARY 19

Mr. COVERDELL. Mr. President, I
ask unanimous consent that on Thurs-
day, February 19, committees have
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from the hours of 10 a.m. to 3 p.m. in
order to file legislative or executive re-
ported items with the exception of gov-
ernmental affairs regarding the special
investigation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXTENDING PROGRAMS UNDER
THE ENERGY POLICY AND CON-
SERVATION ACT

Mr. COVERDELL. Mr. President, I
ask the Chair lay before the Senate a
message from the House of Representa-
tives on the bill (H.R. 2472) to extend
certain programs under the Energy
Policy and Conservation Act.

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the House of Representatives:

Resolved, That the House agree to the
amendment of the Senate to the bill (H.R.
2472) entitled ‘“‘An Act to extend certain pro-
grams under the Energy Policy and Con-
servation Act.”, with the following amend-
ment:

In lieu of the matter proposed to be in-
serted by the Senate, insert the following:
SECTION 1. ENERGY POLICY AND CONSERVATION

ACT AMENDMENTS.

The Emnergy Policy and Conservation Act is
amended—

(1) in section 166 (42 U.S.C. 6246) by striking
1997’ and inserting in lieu thereof <1998°’;

(2) in section 181 (42 U.S.C. 6251) by striking
“‘September 30, 1997 both places it appears and
inserting in lieu thereof ‘‘September 1, 1998°°;
and

(3) in section 281 (42 U.S.C. 6285) by striking
“September 30, 1997’ both places it appears and
inserting in lieu thereof ‘‘September 1, 1998’ .

AMENDMENT NO. 1645
(Purpose: To extend certain programs under
the Energy Policy and Conservation Act,
and for other purposes)

Mr. COVERDELL. Mr. President, I
send an amendment to the desk on be-
half of Senator MURKOWSKI and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Georgia [Mr. COVER-
DELL], for Mr. MURKOWSKI, proposes an
amendment numbered 1645.

Mr. COVERDELL. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

“SECTION 1. ENERGY POLICY AND CONSERVA-
TION ACT AMENDMENTS.

““The Energy Policy and Conservation Act
is amended—

‘(1) in section 166 (42 U.S.C. 6246) by strik-
ing ‘1997’ and inserting in lieu thereof ‘1999’;

‘“(2) in section 181 (42 U.S.C. 6251) by strik-
ing ‘1997’ both places it appears and inserting
in lieu thereof ‘1999’;

“(3) by striking ‘section 252(1)(1)’ in section
251(e)(1) (42 U.S.C. 627(e)(1)) and inserting
‘section 252(k)(1)’;

‘“(4) in section 42 U.S.C. 6272)—

““(A) in subsection (a)(1) and (b), by strik-
ing ‘allocation and information provisions of
the international energy program’ and in-
serting ‘international emergency response
provisions’;
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‘(B) in subsection (d)(3), by striking
‘known’ and inserting after ‘circumstances’
‘known at the time of approval’;

‘“(C) in subsection (e)(2) by striking ‘shall’
and inserting ‘may’;

‘(D) in subsection (f)(2) by inserting ‘vol-
untary agreement or’ after ‘approved’;

“(E) by amending subsection (h) to read as
follows—

‘“‘(h) Section 708 of the Defense Production
Act of 1950 shall not apply to any agreement
or action undertaken for the purpose of de-
veloping or carrying out—

‘“‘(1) the international energy program, or

‘““(2) any allocation, price control, or simi-
lar program with respect to petroleum prod-
ucts under this Act.’;

“““(F) in subsection (k) by amending para-
graph (2) to read as follows—

“¢(2) The term ‘international emergency
response provisions’ means—

‘“‘(A) the provisions of the international
energy program which relate to inter-
national allocation of petroleum products
and to the information system provided in
the program, and

‘“(B) the emergency response measures
adopted by the Governing Board of the Inter-
national Energy Agency (including the July
11, 1984, decision by the Governing Board on
‘Stocks and Supply Disruptions’) for—

‘““(i) the coordination drawdown of stocks
of petroleum products held or controlled by
governments; and

‘“¢(ii) complementary actions taken by
governments during an existing or impend-
ing international oil supply disruption.’; and

““4(G&) by amending subsection (1) to read as
follows—

““(1) The antitrust defense under sub-
section (f) shall not extend to the inter-
national allocation of petroleum products al-
location is required by chapters III and IV of
the international energy program during an
international energy supply emergency.’;
and

““(5) in section 281 (42 U.S.C. 6285) by strik-
ing ‘1997’ both places it appears and inserting
in lieu thereof ‘1999’.

‘“(6) at the end of section 154 by adding the
following new subsection:

“4(f)(1) The drawdown and distribution of
petroleum products from Strategic Petro-
leum Reserve is authorized only under sec-
tion 161 of this Act, and drawdown and dis-
tribution of petroleum products for purposes
other than those described in section 161 of
this Act shall be prohibited.

‘“¢(2) In the Secretary’s annual budget sub-
mission, the Secretary shall request funds
for acquisition, transportation, and injection
of petroleum products for storage in the Re-
serve. If no request for funds is made, the
Secretary shall provide a written expla-
nation of the reason therefore.”.”

Mr. MURKOWSKI. Mr. President,
this bill should have been the easiest
thing we did this Congress. The Senate
passed legislation on this issue by
unanimous consent twice last year.
This bill contains nothing less than our
Nation’s energy security insurance pol-
icy. This bill authorizes two vital en-
ergy security measures: the Strategic
Petroleum Reserve and U.S. participa-
tion in the International Energy Agen-
cy.

Both of these authorities have ex-
pired. At this moment, sabers are rat-
tling in the Gulf. Very soon, there may
be more than sabers rattling. As I
speak, more American troops are head-
ed to the Middle East. We owe it to our
soldiers, and the Nation’s civilian con-
sumers, to do everything we can to en-
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sure that our energy insurance policy
is in effect.

The House bill before us, H.R. 2472,
would provide a simple extension of
these authorities through September of
this year. However, this is no